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Oath of Admission 
to The Florida Bar 


The general principles which should ever control the 
lawyer in the practice of the legal profession are clearly 
set forth in the foliowing oath of admission to the Bar, 
which the lawyer is sworn on admission to obey and 
for the willful violation to which disbarment may be 
had. 

“| do solemnly swear: 

“| will support the Constitution of the United 
States and the Constitution of the State of Florida; 

“| will maintain the respect due to courts of jus- 
tice and judicial officers; 

“| will not counsel or maintain any suit or pro- 
ceedings which shall appear to me to be unjust, nor 
any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the 
causes confided to me such means only as are con- 
sistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false state- 
ment of fact or law; 

“| will maintain the confidence and preserve in- 
violate the secrets of my clients, and will accept no 
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advance no fact prejudicial to the honor or reputation 
of a party or witness, unless required by the justice of 
the cause with which | am charged; 

“| will never reject, from any consideration per- 
sonal to myself, the cause of the defenseless or op- 
pressed, or delay anyone's cause for lucre or malice. 


So help me God.” 
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Pro Bono and Beyond: 


Lawyers Lead the Way in Public Service 


was pleased to see the Ameri- 

can Bar Association and Na- 

tional Legal Aid and Defender 

Association had selected our 
state to host the 1999 Equal Justice 
Conference. The annual conclave — 
set for Innisbrook May 6-8 — is an 
important forum for exchanging 
ideas on programs demonstrating our 
profession’s longstanding commit- 
ment to public service. 

I also was pleased to see Judge 
Tom Freeman of Sanford working 
with the Journal Editorial Board to 
organize this special issue highlight- 
ing the efforts of Florida’s lawyers to 
ensure equal justice to all citizens re- 
gardless of their economic status. 
Judge Freeman is a former member 
of our Board of Governors who has 
been very supportive of the Bar’s 
public service programs. 

We are distributing this issue as a 
way of saying “welcome” to all Equal 
Justice Conference participants, and 
I would add a personal welcome and 
note of thanks to all of you whose 
hard work reflects so favorably upon 
all lawyers. 

As is amply illustrated in the 
pages that follow, our state has been 
the bellwether for many years on ac- 
cess issues: The interest on trust ac- 
counts program that now augments 
Legal Services Corporation funding 
and supports innovative access pro- 
grams nationwide was pioneered 
here. Florida was the first state to 
have its Supreme Court and state 
Bar recognize and honor lawyers’ out- 
standing pro bono contributions. The 
three ABA presidents from Florida dur- 
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ing the past 
quarter-century 
— Wm. Reece 
Smith, Chester- 
field Smith, and 
Sandy D’Alem- 
berte — were 
strong champi- 
ons of the cre- 
ation and pres- 
ervation of the Legal Services 
Corporation, as is Tallahassee’s 
Martha Barnett, who will lead the 
ABA in 2000. And we were the state 
that opened the debate on how to ap- 
propriately recognize and codify the 
professional obligation each of us has 
to help ensure the courthouse doors 
are open to all. That debate culmi- 
nated in the Supreme Court’s adop- 
tion of our comprehensive pro bono 
plan, with programs tailored to and 
administered by lawyers and clients 
in local communities. 


Beyond Pro Bono 

I believe we can be proud of the 
progress our profession has made on 
court access issues. No other profes- 
sion comes close to making the kind 
of selfless contributions I see our law- 
yers make every day through their 
involvement with local legal aid so- 
cieties, participation in IOTA, and 
direct donations to local programs or 
the Florida Bar Foundation. 

But that is only half of the story. 
To point only to the legal aid contri- 
butions lawyers make is to sell our- 
selves short. We also are in the fore- 
front of virtually every area of 
volunteer work in our communities, 


as evidenced by the results of The 
Florida Bar’s initial attempt to quan- 
tify the volunteer service — beyond 
pro bono — performed by Florida 
lawyers. I asked that the survey be 
included on the annual fee state- 
ments last June, because I was so 
tired of hearing our profession char- 
acterized as greedy and selfish. Cer- 
tainly some of our members are ab- 
sorbed in their own self-interest, but 
I submit they are a small minority. 

The first-year numbers bear me 
out on this point: Figures compiled 
from 16,064 completed forms show 
Florida lawyers provided more than 
1.9 million hours of their time to 
charities, religious organizations, 
and civic groups in the past year. 
Thousands of lawyers reported do- 
nating more than 50 hours of volun- 
teer service, and more than 2,000 
lawyers reported spending more 
than 200 hours on volunteer work — 
in addition to meeting the pro bono 
goal set by our Supreme Court. I’m 
certain those numbers will rise as 
our members become more familiar 
with the survey. 

I hope other states will join us in 
getting the word out about the good 
lawyers do in their communities. 
Combatting public cynicism about 
our profession and the justice sys- 
tem is, I believe, among the most 
important tasks confronting the or- 
ganized Bar today. 


Howarp C. CoKER 
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Executive Directions 


Pro Bono Reports Show Florida 


his special issue of the 
Journal is well-timed from 
the point of view of trying 
to assess where we are in 
meeting the legal needs of Florida’s 
poor, because the Standing Commit- 
tee on Pro Bono Legal Service has 
just made its annual report to the 
Supreme Court and the Bar. 

While the numbers gleaned from 
our annual fee statements by no 
means tell the whole story, they do 
give a strong indication of just how 
dedicated our members are to pro- 
viding court access to those who oth- 
erwise would go without represen- 
tation. They show, in my view, a 
dedication to helping others of 
which we all can be proud. 

I say the numbers alone do not 
give the full picture because I know 
many of our members have not yet 
gotten into the habit of tracking the 
hours they dedicate to helping the 
poor. With the court’s recent reitera- 
tion that it deems quantifying our 
contributions as important to meet- 
ing the goal of full-Bar involvement 
in legal aid programs I am certain 
we will receive a better picture of 
individuals’ pro bono efforts with 
each successive year. 

That said, the reports from the 
1997-98 Bar year are tremendously 
encouraging. As President Coker 
notes in the preceding column, our 
state long has led the way on access 
issues, and the annual pro bono re- 
ports show that trend continues. 

This year’s reports—again bear- 
ing in mind that the full picture is 
yet to develop—show our profession 
donated nearly one million hours of 
direct legal aid through organized 
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on the Right Track 


pro bono pro- 
grams, and do- 
nated another 
$1,861,627 in 
direct support 
to either the 
Florida Bar 
Foundation or 
local legal aid 
programs. 
More pre- 
cisely, the reports showed 24,882 of 
our members on average went be- 
yond the Supreme Court’s voluntary 
goal of 20 pro bono hours per year, 
spending a total of 989,336 hours in 
service to their local legal aid pro- 
grams. Another 1,088 lawyers par- 
ticipated through pro bono plans 
organized by their firms, contribut- 
ing another 195,879 hours in self- 
less service to others. 

Those figures represent substan- 
tial growth in the number of law- 
yers participating and the number 
of hours each participant has do- 
nated. The figures show a partici- 
pation growth of more than 11 per- 
cent since the court first began 
collecting the data in 1994-95, with 
a total increase in hours of service 
reported of just over 76 percent. The 
number of Bar members electing to 
make the recommended cash contri- 
bution in lieu of pro bono service has 
grown by more than 48 percent since 
the court implemented the state- 
wide pro bono plan, with contribu- 
tions growing by more than 112 per- 
cent from the first year’s donations 
of $876,837. 

The pro bono committee noted 
that the median billing rate for 
Florida attorneys is $150 per hour, 


which means that in addition to the 
direct program funding, our lawyers 
donated services valued at more 
than $148 million. This is substan- 
tially more than the total funds col- 
lected through the interest on trust 
accounts program and Florida’s 
share of federal Legal Services Cor- 
poration dollars; those figures com- 
bined reached $24 million during 
the reporting cycle covered by the 
reports. 

The pro bono committee checks 
the annual reports against reports 
from Florida Bar Foundation grant- 
ees, to see if the figures support one 
another. I am pleased to report that 
they appear to for this cycle. Local 
aid programs receiving Foundation 
funds reported growth in the num- 
ber of participating attorneys of 40 
percent since the plan’s inception, 
with the number of hours of service 
donated rising by more than 25 per- 
cent. Direct donations to local pro- 
grams has risen by 71 percent dur- 
ing the same period. 

As this issue explains in detail, we 
still have work to do to ensure the 
courthouse is accessible to all. I be- 
lieve, though, based on the contin- 
ued growth of all lawyers’ involve- 
ment in the effort, that we are on 
the right track and, as a profession, 
have much to be proud of. 


JOHN F. HARKNESS, JR. 


| 
} 
| 
H 
: 
| 


x 
Records Retrieval and «Document Coding 


Introduction 


Florida Lawyers’ 
Pro Bono Efforts 


by Judge Thomas G. Freeman 


Guest Editor 


tion. Its purpose was as simple as its path was difficult. Its dedication was to provide access to justice for 
all, regardless of economic status or condition. 

In May of 1999, the fruit of our labors in pro bono initiatives will be measured at Innisbrook when the American 
Bar Association Standing Committee on Pro Bono and Public Service meets. As usual, Florida lawyers will lead 
the efforts. They have been providing the national example in this area for many years. Certainly | say that with 
pride, but truth makes it an easy announcement. 

When the Florida Supreme Court articulated our voluntary goal of 20 hours of pro bono service per year, per 
lawyer, a dozen years ago, more than just a few dissented. It wasn’t exactly “Hell no, | won't go,” but the 
discussion was spirited. Many felt that the mandatory measurement of the pro bono commitment was unneces- 
sary and invasive. But the leadership of our Supreme Court held open the door of our courthouses, and the 
poor have, and have had, access. 

At the ABA Pro Bono Committee meeting, the herculean efforts of Florida lawyers during the last 40 years 
may or may not be recognized. But it matters not; for the true rewards of helping the indigent receive their fair 
share of judicial relief comes not from plaques or proclamations or praise. Leaders in these efforts such as 
Rosemary Barkett, Ben Overton, William Van Nortwick, Hamilton Cooke, Sandy D’Alemberte, Jim Rinaman, 
Reece Smith, Jim Baxter, and Larry Mathews, to mention a few, neither seek nor covet applause. 

While recognizing this truth, the Editorial Board of The Florida Bar Journal does deem appropriate this issue’s 
articles remembering the collective contributions of Florida lawyers. Pro bono efforts bring sincere reward in the 
form of a thank you from a mother in need. Reward flows from the knowledge that an elderly man will enjoy his 
first moment of peace . . . that a child will be fed and clothed. 

And Florida lawyers know those feelings better than most. 


% orty years ago, a group of Florida lawyers established an organization called the Florida Bar Founda- 


Thomas G. Freeman is a circuit judge in the 18th Judicial Circuit and former chair of the Bar Journal 
Editorial Board. Judge Freeman also served on The Florida Bar’s Board of Governors. He is guest editor of this 
special issue. Judge Freeman acknowledges Barbara Brown of Florida Legal Services, Inc., for her assistance in the 
coordination of articles for this issue. 
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Tributaries of Justice: 
The Search for Full Access 


A lawyer long active in the struggle for equal access considers the larger picture 


by Talbot D’Alemberte 


hen we compare the record of the United 
States in providing legal services to the poor 
to that of other countries, despite our elabo- 
rate public rhetoric laced with sentiments 
of “liberty and justice for all,” we lag behind in providing 
financial support for legal services. California Justice 
Earl Johnson, Jr., who has examined the financial com- 
mitment of various jurisdictions to provide access to le- 
gal representation, concludes that “[w]hen it comes to 
the legal entitlement to free counsel for indigent civil 
litigants, the United States is in a distinct minority 
among the industrial democracies of the world.”! 

One of Justice Johnson’s recent publications provides a 
chart comparing the financial support for civil legal ser- 
vices in the United States and certain other Western juris- 
dictions.” Although this chart may require annotation,’ it 
casts doubt on the real commitment of Americans to a 
justice system which truly provides access to all. 

A quick look at Justice Johnson’s chart shows that, 
based on an analysis of per capita government spending 
for legal services, the 
support for civil legal 
services to the poor in 
California is about 10 
percent of that in En- 
gland and Wales. 

With a gap so wide 
in provision of finan- 
cial support, we are 
tempted to ask how we 
can ever expect to pro- 
vide adequate ser- 
vices, particularly if 
the gap between rich 
and poor continues to 
widen. 
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Justice Johnson believes that we will achieve access 
to justice only if we think of the road to access as a multi- 
lane highway, not a single-lane road.‘ This access prob- 
lem traditionally has been addressed through individual 
solutions—pro bono services, alternative dispute reso- 
lution, funding for legal services, and so forth. Yet, suc- 
cessful access is more likely achieved through a combi- 
nation of these efforts. 


F lorida Supreme Court Justice Ben F. Overton has 

recognized the importance of bringing many elements 
together to improve access to justice. In an opinion re- 
viewing recommendations to improve access to justice, 
which included a pro bono plan, Justice Overton recog- 
nized the many other programs that can contribute to 
access: 
[Flor this justice system to maintain credibility, we realize 
that it must be available and affordable to all segments of 
society .... This Court and The Florida Bar have regularly 
adopted programs to improve the accessibility of our judicial 
system. These include simplified proceedings in small claims court, 
probate, and dissolution of 
marriage matters; the de- 
velopment of simplified 
forms for a litigant’s pro se 
use; the establishment of 
citizen dispute settlement 
centers; and the recent 
implementation of media- 
tion and arbitration pro- 
grams designed to re- 
solve disputes in an 
efficient and economical 
manner.® 


Justice Overton 
stressed the need for 
providing legal ser- 
vices to the poor: 
“(T]he obligation to 
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represent the ‘defenseless and oppressed’ is critical to 
our judicial system if it is to work properly for all seg- 
ments of our society.”® 

The court declared its duty to assure access to justice: 


The lawyers of this state have recognized that they have a debt 
of service to the poor in the oath each took upon becoming a 
member of the legal profession and an officer of the courts. 
This important commitment assures a justice system for all. 
We acknowledge our responsibility to provide the necessary 
leadership to accomplish that goal.’ 


The court also recognized the lawyer’s sworn duty to 
respond to legal needs: “[E]very lawyer of this state who 
is a member of The Florida Bar has an obligation to rep- 
resent the poor when called upon by the courts and... 
has agreed to that commitment when admitted to the 
practice of law in this state.”® 

In a later opinion, the Florida Supreme Court adopted 
a comprehensive access to justice plan in substantially 
the same form in which it was submitted,’ modifying it 
in minor ways to address concerns about such issues as 
the duty of government lawyers to provide pro bono ser- 
vices.!° Of great significance, the court narrowed the defi- 
nition of “legal services to the poor,” which governed the 
pro bono reporting element of the plan: 


Florida lawyers should strive to render (1) pro bono legal ser- 
vices or (2) to the extent possible, other pro bono service activi- 
ties that directly relate to the legal needs of the poor. It is also 
our intention that the definition include legal services not only 
to indigent individuals but also to the “working poor.” 


The Florida pro bono plan is interesting in part be- 
cause it is built on the middle ground between the poles 
of mandatory pro bono and purely voluntary pro bono 
service.’* The plan provides lawyers minimum standards 
for annual pro bono contributions, encouraging lawyers 
to contribute at least 20 hours of direct legal service to 
the poor or, alternatively, a payment of $350 to legal ser- 
vices providers.'* The rule does not require the perfor- 
mance of these minimums but it does mandate the re- 
porting by each lawyer of the annual performance of pro 


bono service or payments in lieu of service.'* 

The Florida pro bono plan places an expectation on 
Florida attorneys that they will provide direct legal ser- 
vices to the poor, not just “good works.” The court does 
not expect, though, that even this focused, comprehen- 
sive pro bono plan, fully backed by the court, will meet 
the needs of the poor.’ 


I like Justice Johnson’s analogy that we have mul- 
tiple lanes of a highway to lead us to the goal of access to 
justice. When I spoke in Seattle at the launching of a 
campaign by Washington lawyers to raise money for le- 
gal services in the spring of 1991, I used another anal- 
ogy that described these lanes as tributaries feeding a 
mighty river. After my speech, James Noe, a very thought- 
ful state court judge, came forward and said that the 
analogy of the river is better and reminded me of the 
passage from the Book of Amos: “Let justice run down 
like waters, and righteousness like an ever-flowing 
stream.”!” 

If we are to achieve access for all our citizens, we need 
to have a plan, and we need to know where we are today. 
In this paper, I use Florida as a model because it has a 
comprehensive pro bono plan with mandatory reporting 
and provisions for court leadership in the creation of lo- 
cal pro bono plans. Florida also has recently assessed 
the legal needs of its poor. In 1997, there were more than 
two million Floridians in poverty,'* and most do not have 
access to the civil justice system. A study commissioned 
by the Florida Bar Foundation indicates that 81 percent 
of the legal needs of the poor in Florida were not being 
met as of 1995."° 

Although the legal needs of the poor continue to in- 
crease, many of the resources for legal services have stag- 
nated or declined. Now that the pro bono reporting re- 
quirement is in place, it is possible to conduct an 
assessment to better determine the status of achieving 
access to justice for all of Florida’s citizens. Full access 
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to the civil justice system can be achieved through free- 
flowing tributaries of resources that enable the impov- 
erished to secure legal representation. An examination 
of current and potential tributaries indicates which are pro- 
viding, or might provide, full access to the legal 
system. 


Tributary 1: Federally 

Funded Legal Services 
The program that is the most efficient in providing 
legal services to the poor is the federally funded Legal 
Services Corporation (LSC). The LSC disperses federal 
funding to legal services offices nationwide, which are 
staffed by committed and well-supervised full-time law- 
yers, paralegals, and clerical help.”° While these legal ser- 
vices offices receive funding from various sources, most 


1994 


serving a large client 
base at a minimum cost. 
For example, in fiscal 
year 1997, legal services 
agencies closed some 1.46 
million cases,”* and oper- 
ated on a federal appro- 
priation of $283 million 
dollars.”® Florida legal 
services agencies in 1997 
closed 116,000 cases, op- 
erating on a federal ap- 
propriation of about 
$42.8 million.” 

Sadly, after the Re- 
publican Party took con- 
trol of Congress in 
1995,”> the Congressional funding for legal services 
dropped to its lowest level of $278 million for all pro- 
grams nationally.*° That funding level, in real dollars, 
was 12 percent below what it was in fiscal year 1981 
when Ronald Reagan took office,?” yet there were about 
16 percent more people in the target group of defined 
poverty level citizens.”* Although the funding level for 
1999 rose 5.3 percent over that of 1998, Congress is sim- 
ply keeping the 1996 funding level current with infla- 
tion.” 

It is essential that federal appropriations be restored 
to their 1981 level of $321 million,*® and then increased 
to the long-targeted level of providing two federally 
funded legal services lawyers for every 10,000 persons 
living in poverty.*! To do this would require, in present- 
day dollars, approximately $400 million,®? with Florida 
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receiving approximately $22 million dollars.** Unfortu- 
nately, federal funding has never reached this level and 
is stagnating.** Moreover, in recent years there has been 
little commitment to the legal problems of the poor in 
either the legislative or executive branch.* 

As we look at Chart 3, we must remember that the 
decline in actual resources would appear even more dra- 
matic were we to adjust for inflation. 


Tributary 2:Intereston 
Lawyers’ Trust Accounts 
The second tributary of this highway to access to jus- 
tice is one of the most remarkable innovations in legal 
services—the Interest on Lawyers’ Trust Accounts 
(IOLTA) program, originated by Florida Supreme Court 


the end of 1997, IOLTA programs around the country 
have raised almost $1.2 billion.** Moreover, as more states 
move toward mandatory IOLTA programs, the annual 
revenues produced by these programs will increase sig- 
nificantly. In fiscal year 1995 alone, IOLTA programs 
yielded nearly $123 million nationwide.“ 

Ironically, the yield per state could decline with better 
technology since the program is dependent on the fact 
that administrative costs are too great to allow the cli- 
ent to get the benefit of small amounts of interest. When 
technology reduces the administrative costs, lawyers 
have an ethical obligation to see that the interest on the 
client’s money goes to the client. Of course, any decline 
in the interest rate hurts the IOLTA program, and the 
interest yield has been on the decline. 


The Florida Bar Foundation IOLTA Contributions in Millions of 
Dollars 
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Justice Arthur England during his service on the court.*® 
The program is based on Justice England’s observation 
of a similar program in British Columbia.*’ Justice En- 
gland realized that interest on small or short-term trust 
accounts, created by lawyers with client payments, was 
a source of profit for banks because lawyers were ethi- 
cally prohibited from receiving any benefit.** Justice En- 
gland successfully urged that, where the interest earned 
from those accounts could not efficiently be transferred 
to the client, it should be used to fund public service 
projects, particularly legal services to the poor.*® 

Today, all 50 states, the District of Columbia, and the 
US. Virgin Islands have IOLTA programs in operation, 
and they are a major source of funding for legal services.“ 
Florida took a further step in 1989 by making the IOLTA 
program mandatory, so that rather than a participation 
rate of one out of five, there is now broad participation," 
and the Florida program raised an estimated $12.3 mil- 
lion in 1997.* The results nationwide have been stun- 
ning: From the beginning of IOLTA in the early 1980s to 
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The chart above shows us the long-term picture of the 
IOLTA program in Florida with a very great growth in 
the 1989-1991 period when the mandatory IOLTA pro- 
gram was adopted. This great growth was followed by a 
drop resulting from a decline in interest rates and, per- 
haps, other factors.* Again, as we look at these charts, 
we should remember that they have not been adjusted 
for inflation. 

The recent trend in interest rates has hurt the IOLTA 
programs as shown on the chart on the next page. 

In short, by moving from voluntary programs to man- 
datory ones, IOLTA programs have produced significant 
new revenues for legal services for the poor, but recent 
trends in interest rates have reduced the yield of this 
program.“ Arguably, this has been done with no loss to 
lawyers other than in their ability to use their clients’ 
money as compensating balances in various dealings with 
banks. That use of client funds, however, has never been 
regarded as an ethical practice. 

The significance of these first two tributaries can be 
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understood by looking at the chart below, which shows 
the sources of all funding (other than funds and services 
through the comprehensive pro bono rule). The chart pro- 
vides an interesting look at the sources of funding for 
legal services programs, and shows us that the two ma- 
jor sources of funding for legal services—federal fund- 
ing (29 percent) and IOLTA (27 percent)—are those that 
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have suffered such significant declines in the last sev- 
eral years. 


Tributary 3: Funding From State Filing Fee 


In 1992, the Florida Supreme Court adopted a com- 
prehensive pro bono plan, stating that there was a state 
constitutional right of access and the legislature must 
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play a role in provid- 
ing such access.*’ 
“[F]unding will even- 
tually have to be pro- 
vided to address a 
significant portion of 
the needs identified 
by the Commission 
and particularly le- 
gal representation 
that is now man- 
dated by the Consti- 
tution.” 

Other than the 
obvious idea of sim- 
ply funding legal ser- 
vices at a higher 
level than that pro- 
vided by federal 
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funds, there are sev- 
eral proposals for 
how the legislature can pro- 
vide greater access to the le- 
gal system. 

The first proposal con- 
templates assessing a sur- 
charge on filing fees, which, 
in Florida, vary from county 
to county.** This produced 
revenues of $5.3 million in 
1997,*° more than 12 per- 
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cent of all funds received for civil legal services pro- 
grams.”° 

There is plenty of room for growth in this source by 
expanding the number of counties which levy legal aid 
surcharges. As of 1995, only 30 of 67 counties in Florida 
participated.*! Were all county courts to levy a $10 aver- 
age surcharge for every filing, it would yield nearly $17 
million per year.*” 

Second, the Florida Legislature could consider assess- 
ing a surcharge on appellate filing fees. Collected funds 
could be distributed, with preference given to counties 
that bear a disproportionate burden due to a large pov- 
erty population and a small tax base.*® Assuming a $10 
surcharge on appellate filing fees, this plan would pro- 
duce up to $225,390 in additional revenue.™ 


_ Tributary 4: A Civil Gideon Fund | 


_ from Service Tax on Legal Services 

To achieve full access to justice, the state must make a 
significant contribution. Some court opinions hint that 
access to justice in civil cases might be a constitutional 
entitlement.” The state could take up its share through 
a sales tax on legal services, with a portion of the rev- 
enue to support legal services to the poor. Such a pro- 
posal has been offered by Keith Beyler and Ronald Spears 
in Illinois.** They suggest a one percent sales tax which, 
they estimate, would raise $20 million each year for their 
proposed Illinois Civil Gideon Fund.*’ 

Florida heavily relies on a state sales tax levied on 
consumer purchases.** This tax does not extend to most 
services, including for-profit legal services.*’ In a society 
that is increasingly service based, a goods-only sales and 
use tax will be more regressive than a tax that includes 
services. This can be put forward fairly starkly by ask- 
ing a question: If clothing is taxed, why should swim- 
ming pool maintenance services be exempt? A just sales 
and use tax system requires that services be included. 
The proceeds from such a tax on for-profit legal services 
could fund legal services to the poor.® By supporting a 
tax on legal services, lawyers would be able to advocate 
full support for the justice system, including public de- 
fenders and legal services. 


‘ie fourth tributary, then, could be a service tax on 
legal fees. Revenue raised would be earmarked for a 
Florida Civil Gideon Fund that would provide funds to 
legal services programs for the poor. A tax on legal fees 
could become the mainstay of legal services in Florida. 
For example, even a one percent tax would yield nearly 
$37 million a year.*! Such a funding level would be a tre- 
mendous boost for legal services for Florida’s poor. 


Tributary 5: Distribution of Punitive _ 


_ Damage and Residue of Class Action | 
Awards to Civil Gideon Fund 
Beyler and Spears also propose that a substantial part 
of all punitive damage awards be placed in the Civil 
Gideon Fund® and that unclaimed class action awards 
“which cannot be distributed on a cost-effective basis” 


also be placed in the fund.* Notably, at one time, Florida 
had legislation that designated the state as the recipi- 
ent of a portion of punitive damages awards, but the 
funds were not for the benefit of access to justice pro- 
grams. The statute expired and there is no evidence that 
the legislature is considering reenacting it. 

Dedicating a substantial portion of punitive damage 
awards and unclaimed class action awards to a Civil 
Gideon Fund undoubtedly would increase access to jus- 
tice. It is difficult, though, to tell exactly how much rev- 
enue these measures would raise. 


Tributary 6: A Fee-Shifting Statute for the 


Poor Who Must Challenge Government 
Agencies to Establish Entitlement _ 

A third proposal! by Beyler and Spears is drawn from 
an analysis of 1989 Illinois legal needs, which demon- 
strated that about one-third of the unmet legal needs of 
the poor in Illinois involve various government entitle- 
ment programs.® About 14 percent involve legal prob- 
lems with food stamps, Aid to Families with Dependent 
Children, general assistance, SSD/SSI, IRAP or energy 
assistance, veterans benefits, circuit breaker, and other 
tax relief. Another 11 percent involve legal problems as- 
sociated with achieving access to physicians’ services and 
medical assistance. About five percent involve legal prob- 
lems with public schools. The final two percent involve 
legal problems with government-supported housing.® 


yA pay for this litigation, the study recommends an 
“Entitlements Fee-Shifting Act” that would state, sim- 
ply: “When a poor person establishes that an adminis- 
tering agency has wrongfully or erroneously denied them 
an entitlement benefit, the administering agency shall 
pay the person’s litigation expenses, including reason- 
able attorneys’ fees.”® 

The virtues of this fee-shifting proposal are that it 
would fund the real cost of a fair and equitable entitle- 
ment program, and it would provide a disincentive for 
the arbitrary administration of these programs. 


Tributary 7: Comprehensiv 


Lawyer Pro Bono 

The “tributaries” described up to this point all involve 
measures to raise funds, most of which will, ideally, be 
spent in support of legal services offices—the most effi- 
cient delivery system to provide legal services to the poor. 
These tributaries feed into a stream which, historically, 
began with individual-lawyer-provided legal services 
through pro bono activity. Data now available demon- 
strate that this remains a vital component of any plan 
for legal access, particularly if there is a comprehensive 
pro bono plan requiring reporting by lawyers, along the 
lines of the Florida plan.® 

The Florida pro bono plan, adopted in 1993, begins with 
a statement of expectation by the Florida Supreme Court 
that each lawyer contribute at least 20 hours each year 
to direct legal services for the poor.® There is a buy-out 
provision, set at $350 each year, for those who, by choice 


THE FLORIDA BAR JOURNAL/APRIL 1999 19 


¥ 


or inability, do not provide direct service.’ No compul- 
sion exists other than the requirement that each year 
lawyers report their service, their contribution to a legal 
services provider, or, alternatively, the fact that they nei- 
ther provided service nor contributed.”! Judges and gov- 
ernment lawyers, however, may defer the reporting re- 
quirement.” 

Any attempt to value the Florida pro bono plan’s long- 
term contribution to legal services for the poor necessar- 
ily involves some speculation, but we now have experi- 
ence and some preliminary data from the response in 
the first five years of the Florida plan. The Standing Com- 
mittee on Pro Bono Services’ 1998 report to the Florida 
Supreme Court shows that members of The Florida Bar 
contributed 989,337 hours of service and more than $1.85 
million to legal services organizations statewide.’ Us- 
ing an average hourly rate of $150 per hour for Florida 
Bar members, the value of the donated time is almost 
$1.5 million.” This contribution, both monetary and 
hourly, greatly exceeds the direct combined contribution 
of approximately $23 million from the federal Legal Ser- 
vices Corporation and the Florida Bar Foundation.” 
Overall, nearly 70 percent of reporting lawyers partici- 
pated.”® 

The rule also allows us to chart the performance of pro 
bono and contributions to legal service providers. As charts 


tributed to a decline in pro bono activity, or in reporting 
pro bono activity. 

While we do not know the level of pro bono activity 
that existed before the implementation of the program, 
lawyers and judges who work closely with legal service 
providers have observed a great increase, both in contri- 
butions and in lawyers offering to provide direct legal 
services to the poor. For example, Lucy Brown, Circuit 
Judge and Chair for 15th Judicial Circuit, stated: “We 
have found that the number of attorneys providing ser- 
vices and making contributions to the legal aid organi- 
zations has increased and a significant number of attor- 
neys have come forward to join the effort especially 
motivated by the reporting requirement.”” 

Despite its announced success, this approach was not 
without controversy. At the outset, the Florida Supreme 
Court was divided—two justices, Barkett and Kogan, pre- 
ferred a rule mandating pro bono service. Justice Kogan 
wrote: 


I agree with the majority opinion that there must be a report- 
ing requirement even for voluntary pro bono services rendered 
by lawyers. I dissent, however, from the majority’s failure to 
institute mandatory pro bono. The record before us today dem- 
onstrates compelling reasons why such a requirement now must 
be created and enforced.*° 


Two other justices, McDonald and Grimes, favored a 
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on this and the following pages show, this data appears 
more complete with the number reporting on the increase, 
thereby also increasing the number of nonparticipants. 
Some analysts theorize that the decline after the first 
year is attributable to accurate reporting, rather than 
actual decline in numbers.” Another theory is that, im- 
mediately after the adoption of the mandatory reporting 
requirement, the leadership of The Florida Bar was 
openly hostile to the plan and, indeed, sought to elimi- 
nate the reporting requirement.” This may have con- 


*Information regarding Special Manner Providers was not collected in 1995. 
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rule without the reporting requirement, and Justice 
McDonald stated: “[W]Je can request, exhort, and even 
pique one’s consciousness, but we should not dictate in- 
voluntary participation .. . if lawyers want to use their 
talents in a selfish and miserly manner, I believe they 
have that right.”*! 

The controversy has been particularly evident within 
the ranks of bar leadership. The Florida Bar Board of 
Governors did not favor the reporting mandate when it 
was being proposed, and, even after the success of the 
rule had been documented, voted to return to the court 
with a petition to revise the rule and eliminate mandatory 


i 
q 
> 
: 
| 
} 
lf 
} 


Examine for 45 days without risk or obligation! 
Updates issued within 90 days of purchase will be free of charge. 


ORDER TODAY! 


800/562-1215 


or visit our web site and order online at 
www.lexislawpublishing.com 
Please use code 2DS when ordering. 


LEXIS 


LAW PUBLISHING 


This practice 


manual is recognized 

by the bench and bar as 

the definitive authority in Florida on construction lien practice. The 
author examines in exhaustive detail Chapter 713, the Construction 
Lien Law, as it has been judicially interpreted, and clarifies statutory 
procedural requirements. Mr. Rakusin emphasizes the methods by 
which the construction industry perfects security for the payment of 
goods and services, the owner's duty to make proper payments, and the 
legal effect of the documents required by the chapter. He draws his 
practical commentary and analysis from years of scholarly observation 


and years of in-the-trenches experience. 


The manual includes a full set of pleading and practice forms as well as 
the full text of the Florida applicable statutes and session laws. When 
you rely on Rakusin’s Florida Construction Lien Manual, you can feel 
confident that you have referenced the most respected authority in 


Florida and are giving your client the best representation available. 


$350" 


5 volumes, looseleaf, with current supplement 
item# 80545 ©1974 
Approximate 1997 and 1998 annual upkeep $128 and $136 respectively. 


= 
— 
: 
(e ~ USETHE MEMBER ADVANTAGE FROM THE FLORIDA BAR: Take an a 10% off the initial purchase-price! 
WSL) (The Florida Bar Member Advantage program does not apply to previous purchases or subscriptions.) : 


reporting. That petition was put before the court on divided 


vote of the board, which passed the motion only when the 
president of the bar voted to break a tie.®” 

The court denied the bar’s petition on May 22, 1997. 
The bar and its allies argued that the mandatory rule 
does not serve the public interest; that mandatory re- 
porting would infringe on state and federal constitutional 


Personally Provided Pro Bono Hours 


porting as they have become more comfortable with it.* 

Although the court upheld the mandatory reporting 
rule, the plan remains controversial. Justice Grimes, now 
standing alone in dissent, continued to favor a rule with- 
out the reporting requirement.** Two justices, Harding 
and Wells, concurred in the result but dissented in part, 
calling for the court to provide the bar with guidelines 
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rights; that the rule as adopted violates the separation 
of powers principle because it is a legislative undertak- 
ing; and that the Florida Supreme Court should not op- 
erate as a bully pulpit for encouraging charitable activ- 
ity.* These arguments were put forward before the 1997 
report of The Florida Bar’s Standing Committee on Pro 
Bono Services became available, and it is interesting to 
see that the lawyers of Florida have increased their re- 
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1996 1997 
Year 


1998 


for imposing disciplinary measures on lawyers who fail 
to report.*’ Both justices felt that the mandatory report- 
ing rule was proper, but that upholding the rule without 
imposing disciplinary sanctions on nonreporting lawyers 
would transform it into “a mere charade which regulates 
only those who by their good faith and loyalty to the law 
choose to comply.” 

The number of lawyers complying with the reporting 
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requirement has increased as lawyers have become more 
aware of and more comfortable with it.®® It seems evi- 
dent that if the bar’s leadership were to promote the plan, 
rather than oppose it, the great majority of lawyers would 
be more likely to comply. For instance, the bar might mail 


of participation, our program was only able to offer two meth- 
ods of delivery of pro bono services. Last year, we were able to 
offer seven (7) methods of pro bono delivery (Volunteer Law- 
yers’ Project of Volusia County). 


In short, as the Standing Committee’s 1997 report con- 


Law Firm Plan Hours 


50,000 


out letters to the lawyers who fail to report, letting them 
know of the tremendous impact of pro bono service, re- 
minding them of the reporting requirement, and encour- 
aging them to participate. Additionally, the bar could pro- 
vide lawyers with a list of available pro bono 
opportunities. The bar leadership might even point out 
to its members the extraordinary contributions of Florida 
lawyers to the cause of justice. 

Many lawyers fail to report out of forgetfulness or cleri- 
cal error, and a friendly reminder from the bar should 
greatly increase compliance with the requirement. As 
more lawyers report their pro bono service, the number 
of lawyers actually providing pro bono services to the 
poor should rise correspondingly. 

Other testaments to the success of the Florida plan 
are the reports received from the 20 circuit committees 
and legal services providers in Florida that pro bono par- 
ticipation and contributions increased dramatically af- 
ter the implementation of the plan.* Some examples of 
these responses include:”! 

The experience of the 15th Judicial Circuit has been one of 
increasing momentum since the mandatory reporting require- 
ment, in terms of the reaffirmation of our legal community to 
the provision of equal justice to every person in our commu- 
nity, regardless of individual wealth (15th Judicial Circuit). 

* * 


[Wlithin months following the rules adoption, Bay Area had 
recruited an additional 400 attorneys for its panel and solic- 
ited and received attorney donations in excess of $100,000 (Bay 
Area Legal Services). 


* 


In 1995 attorneys reported 1789 hours contributed towards the 
effort. This is an increase of 324 hours. This equates to ap- 
proximately a 20% improvement. In 1993, because of the lack 


100,000 


150,000 200,000 


Hours 


cludes, Florida is a leader in providing pro bono legal 
services:*? 

The adoption of the new Public Service Rule, Rule 4-6, Rules 
Regulating the Florida Bar, has brought about unprecedented 
focus and attention on and expansion of pro bono legal assis- 
tance to the poor. As lawyers have been presented with real 
and priority needs in their communities, they have responded. 
As opportunities for services have been created for lawyers with 
a wide variety of professional expertise, they have come for- 
ward to participate. Even as the required reporting continues 
to generate debate within the Bar, individual attorneys have 
overwhelmingly responded to the need for accurate informa- 
tion on the lawyers’ efforts to address the access needs of the 
poor and produced over $121,000,000 worth of reported pro 
bono service in only its first year. The vision of what can be 
accomplished through the voluntary pro bono activity plan is 
true. With continued commitment and creativity, especially 
through the circuit committees, the lawyers of Florida can move 
even closer to a reality of equal access through the fulfillment 
of a lawyer’s pro bono public service responsibility. 


A useful source of information to predict lawyers’ ulti- 
mate response to the call for pro bono effort comes from 
the voluntary local bar programs in Florida which re- 
quire pro bono service as part of the conditions of mem- 
bership. In Tallahassee and Orlando, a lawyer may prac- 
tice law without joining the local bar association, but 
membership in the local bar has been conditioned upon 
accepting the commitment to participate in legal aid 
cases.** The program run for some years by the Orange 
County Bar Association has a buy-out feature similar to 
the Florida plan,® and can be used as a reliable indica- 
tor to estimate the likely long-term impact of the Florida 
plan. In Orlando, approximately one half of the lawyers 
who are members of the voluntary Orange County Bar 
Association® take on one or more cases each year, and 
approximately half choose to pay the buy-out fee.%” 
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Pro Bono Activity Reported in Florida Bar's Dues Statement 
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Assuming strong leadership from judges and state and 
local bars, there is every reason to believe that partici- 
pation can be increased to a level of 80 to 90 percent of 
the in-state Florida lawyers. I make this estimate as- 
suming that lawyers and judges are sincerely interested 
in achieving access to justice, and that the requirement 
of annual public disclosure will help remind lawyers of 
their obligations. Further, the public nature of this in- 
formation will help provide peer pressure for lawyers to 
live up to their oaths. Finally, there is evidence that 
judges and bar leaders who take this quest for equal jus- 
tice seriously will use the annual disclosures to influ- 
ence those lawyers who do not participate initially. 


I envision judges and bar associations using the lists 
of nonparticipating lawyers as a roll call for service, urg- 
ing those lawyers to provide direct service or to contrib- 
ute. Over time, this process presumably could build to 
the level of commitment evident in the Tallahassee Bar 
and the Orange County (Orlando) Bar. Indeed, the peer 
pressure of the Florida plan is similar to that in these 
local bar associations. In Tallahassee and Orlando, the 
legal community generally is aware of which lawyers are 
or are not members of the local bar association, and those 
lawyers who do belong are known to support legal aid 
programs. Again, this experience helps me with my esti- 
mates. In Orlando, about 70 percent of the lawyers in 
private practice belong to the Orange County Bar Asso- 
ciation and are, therefore, providing services or resources 
on the scale of those the Florida Supreme Court expects 
under the Florida plan. 

At least two other state bar associations, those of Ha- 
waii and Texas, compile statistics on the pro bono ser- 
vices provided by their lawyers. Unlike Florida, the re- 
porting requirement in both these states is entirely 
voluntary. Both states have an aspirational goal of 50 
hours per year per lawyer, and both collect information 
through a questionnaire included in the annual dues 
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statement.® Hawaii includes a list of available pro bono 
opportunities.” In 1997, approximately 33 percent of 
Hawaii’s lawyers completed the voluntary pro bono re- 
porting form, reporting an average of 68.2 hours of pro 
bono service.'” Texas received reports from 34.7 percent 
of its lawyers for the period of June, 1996, through May, 
1997. These lawyers reported an average of 42 hours of 
pro bono service.'*! 

The importance of this “tributary” is obvious and the 
experience of the first years of the plan validates the 
hopes of its proponents. 

If we take the 1997 pie chart from page 25 showing 
financial support for legal services and examine all re- 
sources including all funding and the resources from law- 
yer pro bono that now can be identified as a result of the 
Florida comprehensive pro bono plan, we see the bigger 
picture. The funding is increased by the donations to le- 
gal services programs (totaling approximately 
$900,000)'*2 and there is now, for the first time, a reli- 
able basis for reporting direct pro bono legal services. 
The chart on the next page shows all resources, both fund- 
ing and direct legal services, with the hours of direct le- 
gal services valued at $150 an hour. This chart puts the 
pro bono volunteer program into perspective; lawyer pro 
bono efforts are the largest part of the present solution 
for Florida’s access to justice problem.'” 

As Justice Overton and Justice Johnson both observe, 
pro bono alone will not provide sufficient resources to 
solve the problem, but it should be apparent that the 
American approach to access relies greatly on the public 
service instincts of lawyers and the institutional sup- 
port given by bar associations and courts. 

The radical difference between the support given by 
Americans to legal services and that given by other coun- 
tries cannot be explained entirely by the American use 
of pro bono, but this is at least a factor. It is true that the 
lawyers, lawyer organizations, and the courts in this 
country place far more emphasis on lawyer pro bono than 
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Direct Pro Bono Services 
74% 


Filing Fees Law Schools 


3% 


Sources of Legal Services 1997 Funding and 
Direct Pro Bono Services 


chief judge of each circuit to 
share information on the legal 
needs of the poor and to de- 
velop a local plan for access to 
justice. The plans should be 
community-specific; for ex- 
ample, where the local popu- 
lation has a large number of 
elderly, the plan will be differ- 
ent from another community 
that has a different popula- 
Legal Services Corp tion. 
7% One way to think about the 
All Other local committee is to extend 
2% the analogy of the stream of 
justice—the local committee is 
Federal, Other Non-LSC like a water management com- 
_ 1% mission attempting to ensure 
State, City _ County the quantity and quality of the 
3% water supply. The local plans 
IOLTA should look at other sources of 
7% funds (United Way, local foun- 
dations, etc.), and should help 
develop significant collateral 
programs that can help 
achieve access. These include 


pro se training, simplified le- 


Legal Services Corporation 12.6 IOLTA 
Filing Fees 5.3 
Federal Title III 1.3 
Cash in Lieu of Pro Bono 0.9 


Law Schools 0.9 


All Other 


In Millions of Dollars 


State, City and County Funding 4.4 
Federal, Other Non-LSC 


Direct Pro Bono Services 
(@ $150 per hour) 


gal forms, programs for spe- 
cialized nonlawyer help (court 
clerks, legal specialists), and 
alternative dispute resolution 
methods, including dispute 
4.0 | resolution centers. 
130.0 The following reports from 
several judicial circuits illus- 
trate successful activities that 


12.3 


lawyers and their institutions in other countries. 

The importance of this “tributary” lies not just in its 
direct contributions of services and money, but also in 
its potential to restore a culture of service to the bar and 
to empower lawyers to argue for the development of all 
the other “tributaries.” 

Attention to lawyer pro bono is extremely important. 
The integrity and the public spirit with which lawyers 
approach pro bono will be observed by others, and the 
zeal of the bar will determine whether lawyers continue 
to be the connecting link of American society that Alexis 
de Tocqueville described in his early book, Democracy in 
America: “Lawyers belong to the people by birth and in- 
terest and to the aristocracy by habit and taste; they may 
be looked upon as the connecting link between the two 
great classes of society.”!™ 


Tributary 8: Local Plans 
Access to Justice | 
One of the most important features of the Florida Su- 
preme Court plan is the idea that each community should 
develop its own plan to achieve access to justice. It envi- 
sions that a group of bar leaders, legal service providers, 
social agencies, and others will be called together by the 


have blossomed as a result of the Florida plan:!% 


The Fourth Judicial Circuit planned a substantial expan- 
sion of volunteer lawyer involvement in local schools through 
peer mediation mentor and a micro-society school-based court 
system. These programs assist in establishing non-violent dis- 
pute resolution systems within schools and educate students 
on legal rights and dispute resolution techniques. 

The Fifth Judicial Circuit’s plan included the development 
of a family law training program with substantial judicial par- 
ticipation to expand pro bono service in this critical need area. 

In the Nineteenth Circuit, a radio station provides free air 
time to promote the pro bono assistance provided in the area 
and to recognize the “Pro Bono Attorney of the Month.” 

The Fifteenth Circuit held its ninth annual Pro Bono Rec- 
ognition Evening, which more than 900 people attended. Awards 
were presented to fourteen volunteer attorneys and one law 
firm, and more than $97,000 was raised to support the Legal 
Aid Society of Palm Beach County and the pro bono project. 

The earned income tax credit assistance project in the Ninth 
Circuit provides the working poor with assistance in complet- 
ing tax returns so they can obtain the tax credits to which they 
are entitled. 

The Wills on Wheels program in the Eleventh Circuit reaches 
out to the shut-in elderly and provides them with the assis- 
tance in preparing wills. 

The advice and counsel clinic for non-English speaking cli- 
ents in the Seventh Circuit provides Spanish speaking attor- 
neys to staff advice and counsel clinics in the Spanish speak- 
ing communities. 
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1% 1% 1% 


As these responses illustrate, the Florida pro bono plan 
already has generated a number of local community pro- 
grams, and there is every reason to believe that these 
programs will continue to develop in other communities 
throughout Florida. 


Florida’s Justice Overton and California’s Justice 
Johnson both have suggested that we seek access to jus- 
tice by combining many approaches. The exercise of iden- 
tifying the lanes of the multi-lane highway or the tribu- 
taries that add to access can give us renewed faith that, 
by working on all the elements of the system, full access 
is, indeed, possible. If substantial parts of this tributary 
plan can come into being, there is a real chance that 
Florida could make access to justice for poor people a real- 
ity even if the federal authorities do not increase support. 

With the implementation of the Florida comprehen- 
sive pro bono plan, we are able to look at the larger pic- 


Armed with the knowledge we 
now have, and equipped with 
local legal services committees 
that can assess the needs of 
specific communities, it is 
possible to construct plans for 
full delivery of legal services 

to the poor. 


ture of legal services delivery and understand the role 
that lawyer pro bono plays in the provision of legal ser- 
vices to the poor. Based on the information reported by 
Florida lawyers, it appears that the contributions by law- 
yer pro bono activities are the most important single 
resource in our system. 

Armed with the knowledge we now have, and equipped 
with local legal services committees that can assess the 
needs of specific communities, it is possible to construct 
plans for full delivery of legal services to the poor. As the 
“tributary” exercise demonstrates, there is a large range 
of alternatives that could help provide legal services to 
everyone who requires them. Analysis of these various 
streams leads me to the conclusion that those who care 
about the provision of legal services to all people should 
next consider building a model program in one or more 
communities—a program which coordinates enough of 
these tributaries to demonstrate that we can provide full 
access to justice. 

The legal services movement may inadvertently work 
against itself when it paints the picture of extraordinary 
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unmet needs and makes the task seem so far out of reach. 
When we hear that 80 percent of the legal needs of the 
poor are not being handled, the task of making up this 
shortfall seems daunting, yet a fairly modest commit- 
ment of public resources combined with an effective pro 
bono program and innovative administration of the jus- 
tice system could put full access to justice within the 
realm of reality. 

We know that lawyers have a special responsibility 
for justice and we know that support for comprehensive 
pro bono programs can raise the waters, quicken the flow, 
and quench the thirst of poor Americans for justice. I 
hope that lawyers will be stirred by this vision of justice, 
and will see the possibility that justice can be an “ever- 
flowing stream.” 
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and Business Research, University of Florida, 1994 FLoripa 
STATISTICAL ABSTRACT 513 tbl.18.02. 

62 Beyler and Spears propose the following statutes: 

“To ensure a proper apportionment between the private and 
public wrongs, the jury should apportion the punitive damages 
as part of its verdict, just as the jury now distributes compen- 
satory damages between economic and non-economic loss. Spe- 
cifically, the General Assembly should amend section 2-1109 
on itemized verdicts to add the following sentence: 

“Tn all cases where punitive damages are assessed by the 
jury, the verdict shall be itemized so as to reflect the monetary 
distribution between the amount necessary to punish the de- 
fendant for the private wrong done to the plaintiff personally 
and the amount necessary to punish the defendant for any harm 
or threatened harm to the public.’ 

“Then, in order to redirect the money to the Illinois Civil 
Gideon Fund, the General Assembly should replace the second 
paragraph of section 2-1207 on punitive damages with the fol- 
lowing paragraph: 

“Tn cases where punitive damages are assessed, the amount 
assessed as necessary to punish the defendant for any harm or 
threatened harm to the public shall be deemed public property. 
The trial court shall award twenty percent of this amount to 
the plaintiff as compensation for vindicating the public’s rights, 
and this award to the plaintiff shall be subject to any contin- 
gent fee contract with the plaintiffs attorney. The trial court 
shall direct payment of the other eighty percent to the Illinois 
Civil Gideon Fund. The trial court shall give notice to the IIli- 
nois Civil Gideon Fund of any punitive damage award in which 
it may have an interest and shall permit the Illinois Civil Gideon 
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Fund to intervene when necessary to protect its interest in the 
punitive damage award.” 
Beyler and Spears, supra note 56, at 35. 

63 Td. at 36. 

64 Fra. Stat. §768.73(2)(b) (1993), repealed by Act effective July 
1, 1995, 1992 Fla. Laws ch. 85, §3, 822. Sixty-five percent of the 
award was payable to the claimant. See id. If the cause of ac- 
tion was based on personal injury, the remaining 35 percent 
went to the Public Medical Assistance Trust Fund; otherwise, 
the remaining 35 percent went to the state’s general revenue 
fund. See id. 

85 See Beyler and Spears, supra note 56, at 31 (analyzing IIli- 
nois’ legal needs in 1989). 

66 Beyler and Spears, supra note 56, at 31. 

67 Td. at 32. 

68 See The Florida Bar & the Florida Bar Foundation, THE 
STANDING CoMMITTEE ON Pro Bono Services’ REPORT TO THE Su- 
PREME Court OF FLoripa App. H (1998) [hereinafter 1998 FLoripa 
Pro Bono Services’ Report]. 

69 In re Amendments, supra note 16, at 41, 44. 

7 Id. The figure of $350 is somewhat arbitrary, but it is the 
amount set by the Orange County Bar Association, a voluntary 
bar association, for buy-out under its legal services plan. 

"1 Td. at 42, 44. (The claim that mandatory reporting is a viola- 
tion of an attorney’s rights was rejected in Thomas Rowe Schwarz 
v. Hon. Gerald Kogan, Chief Justice, and The Florida Bar Founda- 
tion, Case No: 94-40422-WS (N.D. Fla. 1996)); aff'd 132 F.3d 1387, 
petition for writ of certiorari denied, 118 S. Ct. 2372. 

72 See In re Amendments to Rules Regulating The Florida Bar- 
1-3.1(a), 598 So. 2d at 44. 

73 See 1998 FLoripa Pro Bono Services’ REport, supra note 68, at 
3. Although these figures indicate a reduction in participation from 
the first year of reporting, this appears to be the result of more 
accurate reporting rather than less pro bono service. 

% Id. at 3. 

wd. 

77 See 1998 FLoripaA Pro Bono Services’ REPorT, supra note 68, 
at 3. 

78 See generally Gary Blankenship, ABC: End Reporting, FLA. BAR 
News, Feb. 1, 1996, at 1 (noting that the Pro Bono Legal Services 
Committee of The Florida Bar endorsed the mandatory pro bono 
reporting rule, but the All Bar Conference opposed it). 

79 Response to the Reply Brief of The Florida Bar, In re Amend- 
ments to Rules Regulating the Florida Bar - 4-6.1 - Pro Bono 
Public Service, Case No. 88-646 (Fla. 1996) at 4,5 [hereinafter 
Response to Reply Brief]. 

80 In re Amendments, supra note 16, at 55 (Kogan, J., concur- 
ring in part, dissenting in part). 

51 See id. at 54 (McDonald, J., concurring in part, dissenting in 
part). 

82 See, e.g., Gary Blankenship, Bar Asks Court for Voluntary 
Reporting, Fa. Bar News, June 1, 1996. 

83 Amendments to Rule 4-6.1 of the Rules Regulating the 
Florida Bar - Pro Bono Public Service, No. 88-646, 1997 WL 
268845 (Fla. May 22, 1997). 


Talbot D’Alemberte became president of Florida State 
University in 1994. He has served as president of the American 
Bar Association, 1991-92; and as dean of FSU College of Law, 
1984-89, as well as a faculty member, 1989-present. President 
D’Alemberte was chair of the Florida Commission on Ethics, 
1974-75, and a member of the Florida House of Representa- 
tives, 1966-72. He received his B.A. from the University of the 
South in 1955 and his J.D. from the University of Florida School 
of Law in 1961. 

This article is adapted from an article with the same title 
and author which appeared in the Spring 1998 edition of the 
Fa. St. U. L. Rev. See Fa. St. U. L. Rev. 631. The changes and 
updates reflect recent developments in Florida’s Comprehen- 
sive Pro Bono Plan. 
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8° Reply Brief of the Florida Bar in Support of Petition to 
Amend Rule 4-6.1, In re Amendment to Rules Regulating the 
Florida Bar 4-6.1 Pro Bono (Public Service), Case no: 88-646 
(Fla. 1996). The Bar did not report the figures for 1994. 

86 Td. at *5 (Grimes, J., dissenting). 

8’ Td. at *8, 4 (Harding, Wells, JJ., concurring in part and dis- 
senting in part). The bar had not requested this action from 
the court and had not submitted any proposal to the court, but 
it had argued that difficulties in enforcement were a reason to 
displace the reporting rule. 

88 Id. at *4 (Wells, J., concurring in part and dissenting in part). 

8° See generally Response to Reply Brief, supra note 79. 

°° See 1998 FLoripa Pro Bono Services’ Report, supra note 69, 
at Appendix A. Although pro bono participation and contribu- 
tions are increasing as a whole in Florida, several of the cir- 
cuits experienced a decline in participation, contributions, or 
both, between 1996 and 1997. There was a decline in participa- 
tion and contributions in the 4th, 8th, and 12th Judicial Cir- 
cuits between 1996 and 1997. In the 7th, 9th, 10th, and 18th 
Judicial Circuits, there was more participation, but lawyers con- 
tributed fewer hours in 1997 than in 1996. 

9! See id at 6. Letters received by the Standing Committee on 
Pro Bono Services. 

* These methods included the staffing of advice clinics, ac- 
cepting case referrals, assisting AIDS patients with their spe- 
cial needs, assisting domestic abuse clients, pro bono media- 
tion services, pro se divorce clinics, and public housing authority 
tenant organizing. 

%3 See 1998 FLoripa Pro Bono Services’ REPort, supra note 68, 
at 10. 

°4 By-Laws of the Tallahassee Bar Association art. III, §2, as 
of April 10, 1991, states in pertinent part: “No natural person 
shall be eligible for election to regular membership unless he 
or she . .. agrees to participate in the legal aid program oper- 
ated by the Legal Aid Foundation, 

Inc., or alternative forms of legal 


terview with Julie Oliver, Executive Director, Texas Lawyers 
Care—Pro Bono and Legal Services Support Project of the State 
Bar of Texas (Jan. 22, 1999). 

% See Hawaii State Bar Association, supra note 98, at 4. 

10° Telephone Interview with Iris Ito, Assistant Executive Di- 
rector, Hawaii State Bar Association (Jan. 22, 1999). 

101 See State Bar of Texas, Pro Bono Reporting: June 1996 
through May 1997 1 (1998). 

102 Note the discrepancy in the figure used by the Florida Bar 
Foundation ($900,000) and that found in the reports of lawyers 
($1,427,263). This difference can be explained by the way the data 
is collected. The Florida Bar Foundation collects information from 
its legal services providers which report direct contributions. The 
lawyers’ reports may include such transactions as earmarked do- 
nations to the United Way or contributions to special legal service 
providers such as the NAACP Legal Defense Fund. 

103 In analyzing this chart we need to recognize that some of 
the reported pro bono effort by lawyers licensed in Florida may 
be performed in other states. 

104 ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA at 276 (Philips 
Bradley ed., Harry Reeve trans., 1990) (1835). 

105 See Pro Bono Services’ Report, supra, note 68 at 6. There 
has also been significant activity in the federal courts. For ex- 
ample, the United States District Court for the Southern Dis- 
trict of Florida created the Volunteer Lawyers’ Project for the 
Southern District of Florida, a pro bono plan that finds legal 
representation for indigent litigants with meritorious claims. 
More than 700 attorneys agreed to accept cases. See Response 
in Opposition to the Florida Bar’s Petition, In re Amendment to 
Rules Regulating the Florida Bar 4-6.1 Pro Bono Public Ser- 
vice, Case no.: 88-646 (Fla. 1996). 


Sources for statistical information in charts and graphs provided by Florida Legal Services, Inc., 
Florida Bar Foundation, and The Florida Bar. 


aid service approved by the Board 
of Directors, and who agrees to 
abide by the By-Law of this Asso- 
ciation.” It is important to note 
that while the By-Laws of the Tal- 
lahassee Bar Association do pro- 
vide for certain exceptions to this 
requirement, such as judges and 
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*° See By-Laws of Orange consider the facts. 
County Bar Association, Inc., art. 
II, §4(B), providing that: “The Ex- NEVER _ Bases fees upon a percentage of the Estate Regularly 
ecutive Council, by majority vote or the missing heir's portion 
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practicing in Orange County and NEVER __ Offers two contradictory fee recovery systems Constantly 
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of the Orange County Bar. 

7 In 1998, just over 1000 mem- 
bers of the Orange County Bar 
Association paid the buy-out op- 
tion, whereas almost 900 attorneys 
accepted legal aid cases. Another 
381 members chose to participate 
in pro bono related activities such 
as the Homeless Advocacy Project, 
Telephone Screening, Citizen Dis- 
pute Settlement, or the Commu- 
nity Education Project. 

%8 See Hawaii State Bar Associa- 
tion, 1997 Attorney Registration 
Statement 3 (1997); Telephone In- 
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Pro Bono Services in Florida 


A brief history and present-day perspective on how Florida lawyers 
meet their pro bono obligation 


by Judge William A. Van Nortwick, Jr., Kent R. Spuhler, and Paul C. Doyle 


lorida lawyers have long responded to the legal 

needs of the poor through volunteer service. The 

history of the organized delivery of legal services 

for the poor in Florida begins in the Depression 
Era. During that period several communities in Florida 
developed, under the leadership of local bar associations, 
legal aid programs to address the local needs of the poor 
for legal assistance. These programs operated primarily 
with voluntary staff to handle intake and to refer cases 
to private attorneys who volunteered their time. In some 
instances, the programs received United Way (most com- 
monly then referred to as Community Chest) or other 
community funding to support part-time or full-time 
nonlawyer intake staff. 

In the mid 1960s, with the advent of President 
Johnson’s War on Poverty, federal funding created the 
opportunity for the development of staffed attorney pro- 
grams, primarily in the urban areas of Florida. Many 
bar associations with significant legal aid programs, both 
staffed and pro bono, 
elected to continue their 
own programs and not to 
accept federal funds to 
expand the size and 
scope of existing pro- 
grams. In those commu- 
nities, individual attor- 
neys and community 
groups formed separate 
organizations to receive 
federal funding and to 
initiate new programs 
for the delivery of legal 
services to the poor. Or- 
ange, Hillsborough,' 
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Dade, Leon, and Palm Beach counties are the primary 
examples of such dual program development. In some 
instances, such as in Duval, Broward, and Volusia coun- 
ties, bar associations applied for federal funds to expand 
the size and scope of their programs. In most other 
Florida counties, no organized effort emerged among law- 
yers or in the general community for the creation or ex- 
pansion of programs to deliver services to the poor 
through federal funding. 


The Levinson Report : 

In 1970, The Florida Bar and the University of Florida 
cosponsored a study of the availability of criminal and 
civil legal assistance to the poor in Florida. This report 
(commonly referred to as the “Levinson Report,” named 
after the author of the report, Professor Harold Levinson, 
then of the University of Florida College of Law), found 
that only 21 of the 67 Florida counties had any form of 
organized delivery of legal assistance to the poor. The 
Levinson Report’s 
primary recommen- 
dations on improve- 
ments to the deliv- 
ery of civil legal 
assistance to the 
poor are as follows: 

1) Establish fed- 
erally funded civil 
legal services pro- 
grams in communi- 
ties not served. 

2) Provide ad- 
equate funding for 
legal services pro- 
grams. 


i 
RO} 
| 
: 


Satisfaction guaranteed. 


reliable services worldwide. 


Corporate Creations. 


Incorporation * Trademark ¢ Other Corporate Services 


Miami Beach 
(305) 672-0686 


Palm Beach Gardens 
(561) 694-8107 


Chicago 
(773) 935-3920 


Other Cities 
(800) 672-9110 


* Corporations and LLCs 
¢ Offshore Companies 

¢ Trademark Search 

¢ Trademark Registration 
¢ Foreign Qualification 


¢ FREE Information 

¢ All U.S. States and Offshore 
¢ Registered Agent Services 

¢ UCC Searches 

¢ Attorney Owned and Operated 


Each local office is independently owned and operated under license from Corporate Creations Enterprises Inc. 


Copyright © ® 1993-1998 CORPORATE CREATIONS 


- 


3) Provide in-house counsel to inmates at all institu- 
tions for relatively long-term detention. 

4) Establish other federally funded legal services pro- 
grams in other areas on the basis of the peculiar type or 
intensity of local need. 

5) Encourage performance of pro bono services, includ- 
ing the establishment of a guideline setting an amount 
of pro bono work that is appropriate and enactment of 
legislation to enable government attorneys to do pro bono 
work. 

6) Establish a statewide organization to coordinate, 
improve, and initiate legal services programs through- 
out Florida. 


I is acomment on the farsightedness of the Levinson 
Report that its recommendations have been and continue 
to be of great importance in Florida. For example, it was 
not until 1981 that federally funded civil legal services 
programs had been created and expanded to cover all 
counties in Florida, although actual service availability 
was more a fiction than a reality in many counties. Many 
rural counties still have only nominal levels of service. 
In addition, it was not until 1994 that a program was 
adopted in Florida to encourage and facilitate greater 
voluntary pro bono service and a guideline was estab- 
lished on the appropriate minimum amount of pro bono 
service that should be provided each year. 


The 1970s 


During the 1970s, there was significant growth and 
expansion in the legal services delivery system in Florida. 
This growth and expansion was due primarily to the 
availability of increased federal funding for the expan- 
sion of existing programs and the creation of new pro- 
grams to serve unserved counties. By 1981, all 67 coun- 
ties were included within the service area of at least one 
program. For legal services programs not receiving fed- 
eral funds, several programs also experienced growth 
through increased efforts by local bar associations and 
bar leaders to expand pro bono legal services and de- 
velop more community funding to support the staff com- 
ponents of their programs. 

Nevertheless, by the close of the decade of the 1970s, 
the need for the delivery of civil legal assistance to the 
poor in Florida continued to outdistance efforts to ex- 
pand such assistance. In 1979, in The Florida Bar v. 
Furman, 376 So. 2d 378 (Fla. 1979), the Supreme Court 
of Florida recognized the seriousness of the problem: 
Devising means for providing effective legal services to the in- 
digent and poor is a continuing problem. The Florida Bar has 
addressed this subject with some success. In spite of the laud- 


able efforts by the bar, however, this record suggests that even 
more attention needs to be given to this subject.” 


The Furman Report 


As a result of the Furman case and its attendant pub- 
licity, greater attention was focused on the critical need 
for legal services. At the direction of the court, The Florida 
Bar undertook another study of the problem. The study, 
conducted by the Center for Governmental Responsibil- 
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ity of the Holland Law Center of the University of Florida, 
also addressed the problem of the access of the middle 
class to legal services. The report, issued in 1980 and 
titled, “The Legal Needs of the Poor and 
Underrepresented Citizens of Florida: An Overview,” 
found that the gap between legal needs and the avail- 
ability of legal services for the poor was critical and that 
the delivery system was plagued by heavy caseloads and 
lack of sufficient attorney resources to respond to re- 
quests for services. The primary recommendations of this 
report pertaining to the legal needs of the poor are as 
follows: 

1) Statewide implementation of a pro bono represen- 
tation plan (similar to the mandatory plan of the Or- 
ange County Bar Association). 

2) Expansion of staffed legal services offices coverage 
and funding. 

3) Expansion of use of paralegals and lay representa- 
tion. 

4) Enactment of a public interest attorney fees statute. 

5) Reform of the in forma pauperis statute. 

6) Simplification of dissolution of marriage proceed- 
ings and other cases. 


The 1980s 


The growth and expansion of the legal services deliv- 
ery system in the 1970s, resulting primarily from the 
significant growth of federal funding, reached its apex 
in 1981. In 1982, federal funds for the delivery of legal 
assistance to the poor were cut by 25 percent, requiring 
the legal services delivery system to substantially de- 
crease staff, reduce office locations, and decrease service 
capability. Adjusted for inflation, federal funding for le- 
gal services to the poor in Florida at the close of the 1980s 
remained approximately $2 million lower than the fund- 
ing that was available in 1981. The advent of interest- 
on-trust-account (IOTA) funding in 1981° enabled pro- 
grams to lessen to some extent the impact of federal 
funding losses, and created some growth in bar-sponsored 
programs and specialized programs. 

The crisis occasioned by the 25 percent cutback in fed- 
eral funds in 1982 also engendered significant growth in 
pro bono efforts during the 1980s. The 1980s also saw a 
very significant demise in the distrust and misunder- 
standing that had plagued the relationships between 
many federally funded programs and many bar associa- 
tions in their service areas, as all parties sought to pre- 
serve and bolster the legal services delivery system. Lo- 
cal funding initiatives for legal services for the poor were 
also expanded and resulted in program enhancement in 
some areas. 

In 1980, in In Interest of D.B., 385 So. 2d 83 (Fla. 1980), 
the Florida Supreme Court recognized the historic obliga- 
tion of the legal profession to represent indigent persons. 
In D.B., the court explained the obligation as follows: 


The common law obligation of the profession to represent the 
poor without compensation has been carried forward in con- 
temporary practice by cases such as United States v. Dillon, 
346 F.2d 633 (9th Cir. 1965), cert. denied, 382 U.S. 978, 86 S. Ct. 
550. 15 L. Ed. 2d 469 (1966), which endorse the historical con- 
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cept that one who is allowed the privilege to practice law ac- 
cepts a professional obligation to defend the poor. 


* 


When appointment of counsel is desirable but not constitution- 
ally required, the judge should use all available legal aid ser- 
vices, and when these services are unavailable, he should re- 
quest private counsel to provide the necessary services. Under 
these circumstances, no compensation is available, and the ser- 
vices are part of the lawyer’s historical professional responsi- 
bility to represent the poor. 


D.B., 385 So. 2d at 92 (emphasis in original). 


Special Commission on Access 


In the mid-1980s, Florida took another look at the prob- 
lem of access to legal services by the poor and the middle 
class. The Florida Bar, the Governor, and the Chief Jus- 
tice of the Florida Supreme Court appointed a commis- 
sion, The Florida Bar’s Special Commission on Access to 
the Legal System, to address such access problems. The 
special commission found that overwhelming need for le- 
gal services among the poor existed and recognized that 
the gap between such needs and the availability of such 
services had been exacerbated by federal funding cutbacks 
and stagnation. Its four primary recommendations on the 
delivery of legal services to the poor centered on increased 
funding and additional pro bono legal services: 

1) Adopt statewide mandatory pro bono legal services. 
2) Adopt mandatory IOTA. 
3) Expand the Florida Equal Access to Justice Act, F:S. 


§57.111, to provide for recovery of attorney fees in litiga- 
tion with state and local government agencies for all 
prevailing individuals. 

4) Continue support from The Florida Bar for state 
funding of delivery of legal services to the poor. 

Over the last two and one-half decades, Florida has 
undertaken significant efforts to expand, improve, and 
strengthen the delivery of legal services to the poor in 
Florida. The creation of the IOTA program to help sup- 
port the delivery of legal services to the poor was a first 
in the nation. In addition, the efforts of several bar asso- 
ciations in Florida have created noteworthy examples of 
some of the most successful pro bono programs in this 
country. 


The Levinson Report, the Furman Report, and the 
recommendations of the Special Commission on Access 
possessed several common themes. All recommended a 
greater statewide effort to expand and support both pro 
bono and staffed legal services for the poor. Specific posi- 
tive developments occurred in response to these recom- 
mendations. In 1973, the joint efforts of The Florida Bar 
and Governor Reubin Askew led to the creation of the 
Florida Legal Services, Inc. Currently, Tallahassee-based 
FLS serves as the statewide provider of program techni- 
cal support, staff training, coordinator of the pro bono 
plan, coordinator of staff workgroups, and provider of leg- 
islative and administrative advocacy on behalf of clients 


Now you can have electronic access to Florida CLE Titles 


in these practice areas: 


> General Practice 
Personal Injury/ Torts / Workers’ Comp 
Commercial / Corporate / Bankruptcy 
Domestic Relations 
Estates / Probate 

Real Estate/ Environmental 


F 


more information or 
free product demonstration 
call 1-800-762-5272 today! 


© 1999 West Group __7-9743-0/2-99 . 948175 


Florida CLE Titles CD-ROM 


The best titles from the Florida Bar’s continuing legal education courses 
are now available in convenient CD-ROM format from West Group. 


AVAILABLE ! 


THE FLORIDA BAR JOURNAL/APRIL 1999 


3 
2 


of legal services and pro bono programs throughout the 
state. Although the Florida Supreme Court rejected a 
statewide mandatory pro bono program in 1983,* the 
court adopted the United States’ first voluntary inter- 
est-on-trust account program in 1978,° and adopted a 
mandatory IOTA program in 1989.° 


Development of Current Pro Bono Plan 

Following the adoption of the mandatory IOTA pro- 
gram, in 1990 The Florida Bar and the Florida Bar 
Foundation created the Joint Commission on the De- 
livery of Legal Services to the Indigent in Florida (the 
Joint Commission). The Joint Commission was to study 
the system for delivery of legal services to the poor in 
Florida and to make recommendations for the improve- 
ment and expansion of that system using the increased 
IOTA funds. 


Lawyers as advocates are 
essential to our common law 
adversary system. An adversarial 
system of justice requires legal 
representation on both sides in 
order for it to work properly. 
Without adversaries, the system 
would not work. 


At about the time the Joint Commission was formed, a 
group of 58 Bar members filed a petition with the Florida 
Supreme Court seeking to have the court 1) amend the 
Rules Regulating The Florida Bar to provide that “[iJt is 
the duty of every member of The Florida Bar to provide 
aid to indigents as and when ordered by the courts”; and 
2) adopt a rule of judicial administration that would re- 
quire each circuit to develop a plan addressing the legal 
needs of the poor in that community.® Although the court 
declined to adopt the proposed mandatory pro bono rule, 
it deferred consideration of the proposed Rules of Judi- 
cial Administration pending the court’s receipt of the re- 
port of the Joint Commission,’ and again took the oppor- 
tunity to articulate the lawyer’s professional obligation 
to represent the poor. The court said: 

When an individual is admitted to practice law in Florida, he 
or she becomes an officer of its courts upon taking an oath 
expressly adopted by this Court. The oath extensively sets forth 
the responsibilities and obligations of lawyers in Florida. The 
last sentence expressly states: “I will never reject, from any 
consideration personal to myself, the cause of the defenseless or 


oppressed, or delay any person’s cause for lucre or malice.” Rules 
Relating to Ethics Governing Bench and Bar, 145 Fla. 763, 797 


34 THE FLORIDA BAR JOURNAL/APRIL 1999 


(1941) (emphasis added). This provision identifies one of the 
specific public responsibilities lawyers have as officers of the 
court. 


We recognized the historic obligation of the legal profession to 
represent the poor in our decision in Jn Interest of D.B. In that 
decision we explained the different means by which counsel 
can be provided where permanent termination of child custody 
is in issue. We also upheld the authority of the court to appoint 
counsel and the responsibility of the bar to provide representa- 
tion. In that case, we noted: 


It is important to explain the historical basis for placing this 
obligation on lawyers. In our common law adversary system, 
the lawyer plays the role of an advocate. In the courtroom, law- 
yers present evidence and examine witnesses to aid the judge 
and the jury in their search for the truth. In other systems, 
such as the European continental system, lawyers have a lim- 
ited role during court proceedings. In that system, the judge 
questions the witnesses and brings out the evidence. The role 
of the lawyer in this type of process has been described as passive. 
Lawyers as advocates are essential to our common law adver- 
sary system. An adversarial system of justice requires legal 
representation on both sides in order for it to work properly. 
Without adversaries, the system would not work. Consequently, 
the obligation to represent the “defenseless and oppressed” is 
critical to our judicial system if it is to work properly for all 
segments of our society. 


We hold that every lawyer of this state who is a member of The 
Florida Bar has an obligation to represent the poor when called 
upon by the courts and that each lawyer has agreed to that 
commitment when admitted to practice law in this state. Pro 


bono is a part of a lawyer’s public responsibility as an officer of 
the court.'° 


Tie Joint Commission filed its report with the court 
in March 1991. In summarizing its assessment of legal 
needs of the poor in Florida, the Joint Commission found 
that “only approximately 20% of the legal needs of the 
poor [in Florida] are being addressed”" and that it is 
clear that critical legal needs of the poor generally and 
of groups with special legal needs, such as children, in- 
stitutionalized persons, and migrant farmworkers, are 
not being met with present resources and will not be 
met with presently anticipated increases in resources.” 
The Joint Commission concluded that increasing pro bono 
legal services was one of the means of improving the ac- 
cess of the poor to legal representation, explaining: 
[Slignificant increases will be possible only through the active 
support of the lawyers of Florida and leaders of The Florida 
Bar and local voluntary bar associations to develop, expand 
and implement, on a statewide and local basis a pro bono plan 
by which Florida lawyers can fulfill their professional obliga- 
tion to perform such services and by which pro bono programs 
are strengthened and expanded to effectively utilize such ser- 
vices. 

Among its 31 recommendations, the Joint Commission 
suggested the Florida Supreme Court adopt a voluntary 
pro bono legal services plan which 1) suggested a mini- 
mum for each attorney of 20 hours of voluntary pro bono 
legal services, which can be collectively met under cer- 
tain circumstances, or an alternative contribution to le- 
gal services of $350; 2) narrowly defined pro bono ser- 
vices to ensure availability of legal services to the poor; 


3) suggested that these services be developed and con- 
trolled by local community entities; 4) suggested that all 
lawyers be included in the plan to the extent legally and 
practically feasible; and 5) provided for reporting by each 
lawyer as a means to determine accountability of lawyer 
participation.'* Although the court recognized that 
“(lIlawyer pro bono representation is not the absolute 
solution to the problem of indigent representation,” the 
court found that the Joint Commission’s pro bono plan 
was “an appropriate starting point to resolve the legal 
needs of the poor””* and approved the recommended plan 
with some modifications. The court directed the Joint 
Commission to prepare proposed rules to implement the 
plan.’ 

The Joint Commission’s proposed rules were adopted, 
as modified, by the court in June 1993.'* In adopting the 
rules creating the pro bono plan, the court explained the 
need and goals for the plan as follows: 


[T]his Court, as the administrative head of the judicial branch, 
has the responsibility to ensure that access to the courts is 
provided for all segments of our society. Given the number of 
reports presented to this Court that document the legal needs 
of the poor, we find it necessary to implement the attached 
rules. Justice is not truly justice if only the rich can afford coun- 
sel and gain access to the courts. Consequently, these rules are 
being implemented in the hopes that they will act as a moti- 
vating force for the provision of legal services to the poor by 
the members of this state’s legal profession. 


We realize, however, that the rules we adopt in today’s opinion 
will not be the prime motivating force in making the legal sys- 
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tem work through the provision of pro bono services—only law- 
yers themselves can do that. Nevertheless, by implementing 
the aspirational standards set forth by the rules . . . we hope 
that the lawyers of this state, as officers of our courts, will rec- 
ognize the clear legal needs of the indigent in this state and 
will act to provide the necessary services.” 


Implementation ofthe 
Since the implementation of the Supreme Court’s 1993 

pro bono rule, there has been significant growth in orga- 

nized pro bono legal services. Annual reports from local 
pro bono programs to the Florida Bar Foundation indi- 
cate significant growth in the numbers of participating 
pro bono attorneys, pro bono hours of service contrib- 
uted and financial contributions by individual lawyers. 

Individual lawyer annual pro bono reports show a 
growth in pro bono service from 561,352 hours in the 

1994-95 Bar year to 989,337 hours in the 1997-98 Bar 

year, an increase of 76.24 percent. Using the average 

hourly rate of members of The Florida Bar of $150, the 
value of the services provided in the 1997-98 Bar year is 
$148,400,550. Pro bono contributions also have dramati- 
cally increased from $876,837 in the 1994-95 Bar year 
to $1,861,628 in the 1997-98 Bar year. Reports also indi- 
cate dramatic expansion in the ways through which pro 
bono attorneys assist the poor, including advice clinics, 
specialized services, mentoring programs, etc.”° 

The mandatory individual attorney reporting re- 
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quirement has been one of the most controversial as- 
pects of the 1993 pro bono rule.”’ Nevertheless, the data 
gathered from those reports has both shown the im- 
pressive pro bono efforts of Florida lawyers” and given 
local pro bono programs valuable information to fur- 
ther expand their pro bono efforts. In May 1997, the 
Florida Supreme Court reaffirmed its support of 
Florida’s statewide legal services pro bono plan by re- 
jecting a challenge to the annual mandatory report- 
ing of pro bono legal services by Florida attorneys by 
concluding: “The mandatory reporting requirement is 
essential to guaranteeing that lawyers do their part 
to provide equal justice.”” 


O, January 12, 1998, the United States Court of Ap- 
peals for the 11th Circuit affirmed a district court deci- 
sion dismissing a constitutional challenge to Florida’s 
pro bono rule by an individual Florida attorney.” 

With legal challenges now resolved, Florida’s legal 
profession is poised to renew its efforts to expand and 
improve the use of pro bono legal assistance in the 
struggle to provide the poor in Florida greater and bet- 
ter access to justice. At the writing of this history, The 
Florida Bar and the Florida Bar Foundation, in partner- 
ship with private law firms, are creating the first full- 
time statewide director of pro bono legal services to work 
with circuit committees to expand local pro bono efforts 
and to work with Bar sections, law firms, and statewide 
voluntary bar associations to develop statewide pro bono 
initiatives.” Thus, Florida continues to be a leader in 
seeking 100 percent participation, being mindful of the 
charge of the Supreme Court of Florida: 


Pro bono legal service to the poor is an integral and particular 
part of a lawyer’s pro bono public service responsibility. As our 
society has become one in which rights and responsibilities are 
increasingly defined in legal terms, access to legal services has 
become of critical importance.”* O 


1 The dual programs in Hillsborough County were consoli- 
dated in 1990. 

2 The Florida Bar v. Furman, 376 So. 2d 378, 382 (Fla. 1979). 

3 In re Interest on Trust Accounts, 402 So. 2d 389 (Fla. 1981). 

* The Florida Bar—In re Emergency Delivery of Legal Ser- 
vices to the Poor (Mandatory Pro Bono), 432 So. 2d 39 (Fla. 
1983). 

5 In re Interest on Trust Accounts, 356 So. 2d 799 (Fla. 1978). 
The program became operational in 1981. In re Interest on Trust 
Accounts, 402 So. 2d 389 (Fla. 1981). 

® In Re Interest in Trust Accounts: A Petition to Amend the 
Rules Regulating The Florida Bar, 538 So. 2d 448 (Fla. 1989). 

7 In Re Amendments to Rules Regulating The Florida Bar - 1- 
3.1(a) and Rules of Judicial Administration - 2.065 (Legal Aid), 
573 So. 2d 800, 801 (Fla. 1990). 

1° Td. at 803, 804, and 806. 

11 Opening the Doors to Justice—The Quest to Provide Access 
for the Poor in Florida, Report of The Florida Bar/ Florida Bar 
Foundation Joint Commission on the Delivery of Legal Services 
to the Indigent in Florida 15 (1991). Copies of the report are 
available through The Florida Bar. 
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13 Td. at 16. 

4 Td. at 40-47. 

15 Amendments to Rules Regulating The Florida Bar - 1-3.1(a) 
and Rules of Judicial Administration - 2.065(Legal Aid), 598 
So. 2d 41, 43 (Fla. 1992). 

17 Td. at 44. 

18 In re Amendments to Rules Regulating The Florida Bar - 1- 
3.1(a) and Rules of Judicial Administration - 2.065 (Legal Aid), 
630 So. 2d 501 (Fla. 1993). 

19 Td. at 502. 

20 “The Standing Committee on Pro Bono Services’ Report to 
the Supreme Court of Florida, The Florida Bar and The Florida 
Bar Foundation,” Florida Legal Services, Inc., 1999. Copies of 
the reports of the standing committee are available through 
The Florida Bar. 

21 See Amendments to Rules, 598 So. 2d at 54—55 (Grimes, J., 
concurring and dissenting). Some commentators have suggested 
that Florida’s current system of voluntary pro bono with man- 
datory reporting will eventually lead to the adoption of man- 
datory pro bono. See, e.g., Owen Arcia, Objectives, Administra- 
tive Difficulties and Alternatives to Mandatory Pro Bono Legal 
Services in Florida, 22 Fa. St. U. L. Rev. 771, 779 (1995). 

22 The pro bono efforts of Florida lawyers, based on the statis- 
tics generated from individual lawyers’ reports, have been 
widely noticed in the state’s news media. See, e.g., There Are 
Heroes, Too, In The Bar, Tampa TRIBUNE, Feb. 28, 1998; and Law- 
yers Offer Free Legal Help, Miami HERALD, May 19, 1997. 

23 Amendments to Rule 4-6.1 of the Rules Regulating The 
Florida Bar-Pro Bono Public Service, 696 So. 2d 734, 735 (Fla. 
1997). 

*4 Schwarz v. Kogan, 132 F.3d 1387 (11th Cir. 1998). 

25 The leadership of these Florida law firms, demonstrated by 
their financing and participating as partners with The Florida 
Bar and the Florida Bar Foundation, is another model for law 
firm pro bono service. See also Debra Burke, Reagan McLaurin 
& James W. Pearce, Pro Non Publico: Issues and Implications, 
26 Loy. U. Cut. L.J. 61, 78-79 (1994); Thomas C. Clinton, Law 
Firms and Pro Bono, 70 Micu. B.J. 904 (1991). 

26 Rule 4-6.1, Rules Reg. The Florida Bar, Comment. 


William A. Van Nortwick, Jr., serves as a judge on the 
First District Court of Appeal of Florida. He received his A.B. in 
1967 from Duke University and his J.D., with honors, in 1970 
from the University of Florida. Judge Van Nortwick is a mem- 
ber of the Supreme Court Commission on Professionalism and 
the Standing Committee on Pro Bono Legal Services. In 1995, 
he received the American Bar Association Pro Bono Publico 
Award in recognition of pro bono legal services performed prior 
to his appointment to the bench. 

Kent R. Spuhler received his undergraduate degree from 
Ohio State University in 1968 and his J.D. from Harvard Law 
School in 1972. Mr. Spuhler is executive director of Florida Le- 
gal Services Inc., the Florida statewide legal assistance to the 
poor support office. He is also the director of the Florida Su- 
preme Court Voluntary Pro Bono Attorney Plan. He is a former 
executive director of the Jacksonville Area Legal Aid. 

Paul C. Doyle, a 1961 graduate of Harvard Law School, 
is the director of legal assistance grants for the Florida Bar 
Foundation. He has been executive director of three legal ser- 
vices programs—dJacksonville Area Legal Aid, Legal Services of 
Upper East Tennessee, and Florida Rural Legal Services. Mr. 
Doyle was previously a private practitioner in Jacksonville, 
assistant general counsel for the City of Jacksonville, and HRS 
district counsel, district 2. In 1990-91, he served as staff direc- 
tor to The Florida Bar/ Florida Bar Foundation Joint Commis- 
sion on the Delivery of Legal Services to the Poor. 
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Making Commitment 


The partner in charge of Holland & Knight’s Community Services Team explains 
how expecting each of the firm’s lawyers to perform 50 hours of pro bono service 
is good for the lawyers, their communities, and the firm 


by Stephen F. Hanlon 


ur commitment to pro bono 
work at Holland & 


800-lawyer firm now amounts to ap- 
proximately $6.5 million annually. 


Knight began—as is true of 
most things at  Hol- 


The firm expects that a major- 
ity of both partners and associates 


land & Knight—with the efforts of 
former ABA President Chesterfield 
Smith to motivate the profession and our 
firm to fulfill our historic obligation, 
originally articulated in what we used 


will personally participate annually 
in pro bono work—and they do. Be- 
cause every lawyer in the firm who 
does pro bono work does it pursuant 
to this formal pro bono policy, all ap- 


to call the canons of ethics, to provide 
free legal services to those who needed 
them and could not afford them. 
In 1989 our managing partner, Bill 
McBride, building on that great tradi- 
tion, made the decision to institutional- 
ize and structure our firm’s pro bono 
commitment. First, we created a firm- 
wide Community Services Team with a 
substantial annual budget to do major 
pro bono cases. Next, the firm’s Directors Committee 
adopted a formal written pro bono policy for the firm. 
Our firm’s pro bono policy provides that the firm expects 
to contribute annually an amount of time equal to approxi- 
mately three percent of the firm’s billable hours to pro bono 
work. This expectation translates into an average of ap- 
proximately 50 hours per year per lawyer. Stated in terms 
of the time value of that work, the contribution for this 
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proved pro bono work is considered 
in evaluation, advancement, and com- 
pensation decisions within the firm. 


ahs Community Services 
Team is staffed by myself as the part- 
ner in charge of that team, along with 
a full-time lawyer who rotates 
through the Community Services 
Team on a multi-year basis. The Com- 
munity Services Team has allocated to it a substantial fund 
for advancing the costs that are necessarily associated with 
major litigation and major pro bono projects. 

There is a pro bono partner in each of the firm’s 17 of- 
fices. Each pro bono partner, in addition to his or her regu- 
lar caseload, is in charge of the approval process, budget- 
ing, and case management for the pro bono work in that 
office. The pro bono partners encourage a wide variety of 
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pro bono work indigenous to each of 
our 17 offices, and ensure that pro 
bono work is, to the extent practicable, 
evenly distributed throughout the of- 
fice and consistent with the firm’s ex- 
pectations with respect to both its fi- 
nancial goals and its pro bono goals. 


Hair of our pro bono commit- 
ment is allocated to the Community 
Services Team for major cases, and 
the other half is allocated to the in- 
dividual offices for individual case- 
work. We receive quarterly budget-to- 


at our firm has allowed us to do ma- 
jor casework such as the Spaziano 
death penalty case, the Rosewood 
case involving the destruction of a 
small African-American town in 
1923 and compensation to the sur- 
vivors of that massacre, and major 
class action litigation including a 
housing discrimination claim on be- 
half of approximately 5,000 racial 
and ethnic minorities in Miami, a 
class of approximately 25,000 chil- 
dren in the custody of the state who 
need mental health services and are 


Pro bono work has the potential to save us 
from ourselves and from some of the more 
troubling proclivities of the modern law firm. 


actual reports. We have come in at or 
near budget every single year for the 
last nine years, with the exception of 
one year when, late in the year, we 
were asked to handle a death penalty 
case for Joseph Spaziano. 

At that time, we knew that if we 
were to take the Spaziano case we 
would “bust the budget.” Mr. Smith 
believed that the integrity of the 
Florida justice system was at stake 
in the Spaziano case and convinced 
Bill McBride that we should “bust the 
budget,” if necessary, that year to do 
that case, and we did so, working to- 
gether with James Russ, a remark- 
ably talented criminal defense law- 
yer. Mr. Spaziano’s conviction was 
reversed by a very courageous trial 
judge, and that decision was unani- 
mously upheld by the Florida Su- 
preme Court. 

I believe that this kind of financial 
accountability, together with a struc- 
tured, institutionalized pro bono pro- 
gram, working within the context of 
a budget, is what produces the politi- 
cal consensus within our firm. The 
great fear of law firms about pro bono 
work is that it is a deep, dark hole 
from which you can never return. On 
the contrary, if pro bono work, like any 
other legal work, can be annually bud- 
geted and tracked, partner anxiety is 
greatly relieved. 

This structure for pro bono work 


not receiving them, and a class of ap- 
proximately 8,000 low-income, high- 
risk pregnant women who were sub- 
jected to medical experiments 
without their knowledge or consent. 
At the same time, our lawyers in 
each of our offices enjoy individual 
casework with all of its rewards. 

How does such a commitment to pro 
bono work affect the culture of the 
modern law firm? During the decade 
of the 1980s, we witnessed the evolu- 
tion of the modern law firm, which is 
a phenomenon distinctly and 
generationally different from the law 
firms that my father and Chesterfield 
Smith knew when they began prac- 
ticing law in the 1940s. Such a law 
firm is highly structured; resplendent 
with modern technology; and highly 
computerized, with well-developed 
management information systems 
and data retrieval systems, all pro- 
viding accountability and sophisti- 
cated methodologies for distribution 
of profits. 

The modern law firm is perhaps 
the most capitalist of all enterprises 
in our modern American economy. 
An intricate system of accounting 
for revenues, profits, and distribu- 
tion to partners marks every large 
law firm today. The modern law firm 
has been only half-facetiously de- 
scribed as a “lean, mean billing ma- 
chine where you eat what you kill.” 


40 THE FLORIDA BAR JOURNAL/APRIL 1999 


The American Lawyer annually 
publishes the “Am Law 100” report, 
detailing who is where with respect 
to gross revenues, revenues per law- 
yer, profits per partner, compensation 
per partner, profitability index, size, 
and, remarkably, pro bono work. 

In our view, this modern law 
firm—this rather pure model of a 
genuinely capitalist organization— 
contains within its very nature the 
distinct potential to “crash and 
burn,” if left unchecked. In our view, 
what we call the modern law firm, 
if it is to survive and pass something 
of value on to the next generation 
of lawyers, must find ways to con- 
tain and redirect its own potential 
for self-destruction. If the only goal 
of such an organization is in fact to 
“eat what you kill,” and there is no 
higher ethos, the potential for “crash 
and burn,” which we witnessed 
throughout the 1980s and the 1990s, 
seems to us to be foreboding. 


I would like you to think today 
for a few moments about a new and 
somewhat different answer to the 
question: “Why should lawyers do 
pro bono work?” We traditionally 
answer this question with a host of 
very good reasons. We cite the criti- 
cal unmet needs for legal services for 
millions of Americans who live at or 
below the poverty line. We insist that 
their access to the justice system is 
essential in a nation that proclaims 
a commitment to equal justice un- 
der the law. We tell people that this 
is very fulfilling work. We believe pro 
bono work will restore public confi- 
dence to a profession under public 
assault at almost every turn. 

All of these reasons for doing pro 
bono work are good and even noble. 
But we have tended to focus much of 
our thought about an answer to this 
question from another perspective. 
We believe that given some of the dis- 
turbing tendencies of the modern law 
firm—this pure capitalist model—we 
need to seed our law firm with people 
who believe that there are things 
about the profession and things about 
the practice of law that are more im- 
portant than making money. For that 
reason, it is very important to us to 
get as many lawyers as possible in our 
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firm to do pro bono work and, to the 
extent practicable, to see those law- 
yers rise to positions of influence 
within our law firm. 

One can see this philosophy evident 
in the Am Law 100 statistics about 
our law firm. In July 1997, when we 
were a mere 477 lawyers and not the 
800 lawyers we are now, we were the 
17th largest law firm in the nation. 
Interestingly, we were also number 17 
in pro bono work. But we had signifi- 
cantly lower ratings on the profitabil- 
ity index, in gross revenue, in profits 
per partner, in compensation per part- 
ner, and in revenue per partner. 

On the other hand, during the last 
nine years—the same time when we 
structured our commitment to pro 
bono work—we grew every year and 
increased profit per partner every 
year. These last nine years have been 
the best economic years in the history 
of the firm. By any reasonable mea- 
sure, our partners are very well com- 
pensated and so are our associates 
and our staff. 

Like any other law firm, we want 
to improve our financial well-being by 
increasing (but not maximizing) prof- 
its per partner every year, but we are 
not distressed by the comparative Am 
Law 100 financial numbers. 

On the contrary, those numbers 
send a clear message to lawyers who 
want to work with us, both those who 
join us out of law school and those who 
come to our firm as lateral partners 
or associates. That message is that we 
intend to—and we do—make a very 
good living here at the firm, but there 
are values in addition to making 
money here. 

That is a message that we clearly 
and deliberately send to people whom 
we recruit to come with our law firm. 
That message affects the kind of 


Stephen F. Hanlon of Tallahassee has 
been the partner in charge of Holland & 
Knight’s pro bono department since its 
creation in 1989. The firm’s public ser- 
vice efforts earned Holland & Knight the 
1990 Florida Supreme Court Chief 
Justice’s Law Firm Commendation, the 
1996 Robert F. Mullen Pro Bono Award 
from the Lawyers’ Committee for Civil 
Rights Under Law, and the 1997 ABA Pro 
Bono Publico Award. This article was 
adapted from remarks made at last year’s 
ABA Pro Bono Leadership Forum. 


people who come to work at our law 
firm. It is perhaps Bill McBride’s best 
marketing idea that he would define 
our law firm in many ways by the 
firm’s commitment to pro bono and 
other civic and charitable work in an 
effort to attract, retain, and promote 
to leadership within the firm like- 
minded—and, more importantly, like- 
spirited—lawyers. Lawyers, that is, 
who want a good professional life sur- 
rounded by other lawyers with val- 
ues they share. 

Our commitment to pro bono work 
is not the only way we develop and 
nurture this corporate ethos. All law- 
yers in our firm know that over and 
above each lawyer’s financial contri- 
bution, values matter in our firm. 
Each lawyer is annually and anony- 
mously rated by every other lawyer 
in his or her office—and by staff, in- 
cluding secretaries—for character, 
competence, and commitment in ad- 
dition to financial contribution. (You 
would be amazed at how few lawyers 
scream at their secretaries anymore.) 

The managing partner uses this 
character, competence, and commit- 
ment data in making compensation 
decisions. The managing partner also 
collects and uses data on pro bono 
work and civic and charitable work 
in making compensation decisions. 
The result is that, relatively speak- 
ing, there is very little talk or grum- 
bling about compensation at our firm. 

Everyone who has worked at more 
than one law firm knows that you can 
easily measure the quality of the pro- 
fessional life at a law firm by how 
much or how little talk there is about 
compensation. 

If the culture of the firm can fo- 
cus lawyers’ attention on the qual- 
ity of their professional lives— 
where compensation is just one 
aspect, albeit an important aspect, 
in the life of the firm—then we may 
be able to tame that pure capitalist 
beast that we call the modern law 
firm. Our experience is that pro bono 
work can be a very important part 
of that cultural revolution. 

So I would suggest to you that pro 
bono work has the potential to save 
us from ourselves and from some of 
the more troubling proclivities of the 
modern law firm. It can help us shape 


the philosophy and the ethos of the 
law firm, help us find our future lead- 
ers, help us recruit the kind of men 
and women with whom we would like 
to spend the rest of our professional 
lives, and, most importantly, help us 
leave something behind—beyond a 
capital asset base—when we turn 
over our profession and our law firms 
to the next generation of lawyers who 
follow us. O 
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The Pro Bono Program of the Legal Aid Society 
of the Orange County Bar Association 


by Catherine A. Tucker 


ince its creation in 1924 
the Orange County Bar 
Association has been ac- 


is mandatory for its voluntary mem- 
bers, its success seems to be built 
more on its underlying acceptance as 


tive in meeting the legal needs 
of the poor in the Orlando area. All 


a law practice norm or expectation 


members of the association also agree 
to serve as members of the Legal Aid 
Society, and to provide pro bono ser- 
vices as required by the society’s 
board of trustees. The board now asks 
that each member accept two case re- 
ferrals annually, contribute $350, or 
participate in one of 12 approved 
projects. 

During 1998, 2,400 attorneys in- 
cluding about 150 non-Orange 
County Bar Association members, 
handled over 2,000 new case referrals, 
contributed over $350,000, and pro- 
vided special services through various projects such as 
the Aids Special Will Project, Attorneys Fighting for Se- 
riously Il] Children Project, Drug Awareness Project, 
Homeless Advocacy Project, Citizen Dispute Settlement 
and Family Mediation Program, Community Education 
Program, Teen Court, Earned Income Tax Credit Clinic, 
Telephone Screening Project, Judicial Pro Bono, 
Children’s SSI Panel and the Guardian ad Litem Pro- 
gram for Orange County. The GAL program currently 
assists over 5000 children in juvenile, domestic relations, 
and criminal cases. 

How a mandatory program was begun and why it has 
flourished are questions that are frequently asked. The 
creation was modest and the growth was incremental. 
The result is a source of pride for bar members. An analy- 
sis of a survey of OCBA members concluded that the 
structure, administration, and longevity of the pro bono 
program probably account for the positive attitude that 
bar members have toward the mandatory program. 
Steven Wechsler, Attorneys’ Attitude Toward Mandatory 
Pro Bono, 41 Syracuse L. Rev. 3, 950 (1990). The history 
within the local legal community of performing pro bono 
work as part of one’s profession is the basis for the con- 
tinued support of the program. As noted by the Joint 
Commission on the Delivery of Legal Services to the In- 
digent in Florida in its February 1991 report, “While it 
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rather than its mandatory nature.” 
Attorneys who speak about 
their support for the pro bono pro- 


gram have personal stories about 
their involvement with pro bono 
work and their role in the develop- 
ment of the Legal Aid Society. 

Heskin Whittaker served as presi- 
dent of OCBA in 1953 and for three 
terms on The Florida Bar Board of 
Governors. He recalls the transition 
from small bar association with in- 
formal referrals to a more organized 
program. Mr. Whittaker, who at 88 
years old describes himself as the old- 
est living practicing lawyer in Orange County, saw the 
practice of law and the bar change dramatically. “When 
there were two two-week civil jury trial periods each year, 
the bar could use a volunteer to call attorneys about cases. 
When federal funds were available for legal services, it 
was the consensus of the local bar that we should handle 
our own Legal Aid. Making participation compulsory 
wasn’t too difficult.” says Whittaker. “A lot of members 
were willing.” 


za attorneys who obtained the special legislative 
act to fund a Legal Aid bureau with filing fees and who 
incorporated the Legal Aid Society remember the cre- 
ation of an organization as personal and special. 

“I served as the Legal Aid secretary to the executive 
council of the Orange County Bar Association in the early 
60s,” said Egerton K. van den Berg. “I was given a book 
that looked like a ledger with script entries of the names 
of every bar member. There were about 160 to 180 names. 
We had different criteria that were reflective of that era. 
There were no divorces, custody, bankruptcy, or landlord- 
tenant matters. There were stiffer financial rules. We had 
criminal matters and litigation such as boundary dis- 
putes, breach of contract, warranty cases. We looked to 
level the playing field for those who could not afford an 
attorney. It was open, generous, progressive for its time. 


ROLLS! 
JONES 
were 


Inclusive and colorblind.” 

In 1961, bar members secured a 
special act of the legislature estab- 
lishing a Legal Aid bureau in Or- 
ange County and authorizing the 
county commission to allocate a por- 
tion of the county and circuit court 
filing fees for funding of the pro- 
gram. With these funds a secretary/ 
referral coordinator was hired to do 
intake and make referrals to pro 
bono attorneys. 

“When I came to Orlando in Feb- 
ruary 1957, they had a secretary 
from the bar at the courthouse with 
people waiting to be seen by her,” 
recalls Jim Russ, past Legal Aid 
board member. 


Funas for legal services were 
made available through the Office 
of Economic Opportunity in 1965 as 
part of the War on Poverty. “I was 
appointed to evaluate the grant for 
the executive council. I felt that we 
could hire staff and not solely be 
dependent on volunteers and en- 
large the eligibility in income and 
cases. There was strong objection 
but the vote was close,” remembers 
van den Berg. 

Russell Troutman, in his first year 
as a member of the executive coun- 
cil, opposed the application. He filed 
suit against Sargent Shriver and 
the Office of Economic Opportunity 
in federal court. Troutman v. Shriver, 
273 F. Supp. 415 (M.D. Fla. 1967), 
aff'd, 417 F.2d 171 (5th Cir. 1969). 
This suit triggered a significant 
amount of publicity in the print and 
television media and there was a 
reaction in the community. “It 
caught the attention of the bar 
membership,” says Troutman. Mem- 
bers of the local bar expressed such 
strong support for the suit that the 
president of the bar called a meet- 
ing of the membership. The meet- 
ing was well attended and the deci- 
sion to make an application for 
funds was withdrawn and the bar 
association decided to join in the 
lawsuit against the OEO. “I felt 
strongly in my heart that the Or- 
ange County Bar Association should 
say to the federal government, ‘No, 
we are well able to do it ourselves 
and will do it.’ It mattered not what 


other bar associations did. What 
mattered was that we as a commu- 
nity should do what our oath re- 
quired that we do and do it our- 
selves.” 

“The controversy cost me the 
presidency of the bar association,” 
says van den Berg. “The application 
was rejected by a slim majority of 
the bar and I was defeated in the 
subsequent election for the vice- 
presidency.” 

“Russell was on the make as a po- 
litical young lawyer and conservative 


gal Aid in whatever way I can.” In 
addition to his annual pro bono re- 
quirement, Troutman has provided 
funds annually for a summer law 
clerk and created the Law Firm Cov- 
enant. 

“It is easy to be cynical about law- 
yers but there are a cadre of lawyers 
who are respected and set the tone,” 
said van den Berg, who retired as 
partner in Foley & Lardner. The firm 
was the recipient of three awards of 
merit for outstanding pro bono service 
from the Legal Aid Society. 


“It mattered not what other bar associations 
did. What mattered was that we as a 
community should do what our oath required 
that we do and do it ourselves.” 


in the community,” says Jim Russ. 
“Before the fight over the OEO the 
bar program was somewhat super- 
ficial, but once the bar association 
said, ‘We have to do it on our own,’ 
it was taken on as a more signifi- 
cant project.” 

“There did develop a consensus that 
the bar should do something, if we 
were not going to seek the money. We 
liberalized the eligibility criteria. We 
sought contributions from attorneys. 
We had money through the statutory 
filing fee. We incorporated the pro- 
gram,” remembers van den Berg, one 
of the original incorporators. 

According to the bylaws of the 
new corporation, the members of the 
bar association were members of the 
Legal Aid Society and the president 
of the bar association would serve 
as president of the Legal Aid Soci- 
ety. As president of the bar associa- 
tion in 1968-69, Troutman also 
served as president of the Legal Aid 
Society and, during his term, the 
first staff attorney was hired. 

“T count my role in the formation 
and establishment of our Legal Aid 
Society as my best contribution,” 
says Troutman. “Through the years 
I have continued my work with Le- 


By the time the appellate court af- 
firmed the dismissal of the com- 
plaint challenging the OEO pro- 
gram, in September 1969, Legal Aid 
Society had been in operation for 
two years and had hired its second 
director. 


ar the next decade, the 
Legal Aid Society relied on a vari- 
ety of funding sources available to 
nonprofit organizations such as 
United Way, CETA, Community Ser- 
vices Trust Fund, Title XX, and the 
filing fee and attorney contribu- 
tions. The staff grew to include sev- 
eral attorneys and paralegals. In 
1975, then director Jim Seals, now 
a circuit court judge, and Greg 
Presnell, a Legal Aid board member 
and executive council member, ap- 
proached the executive council to 
add the option of contribution of 
$150 in lieu of handling a case and to 
restate the mandatory referral policy. 
The buyout option was formally 
adopted and the council confirmed its 
intention to remove from membership 
any attorney who did not meet the pro 
bono requirement. 

In the late 70s, federal money 
from the Legal Services Corporation 
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was made available throughout the 
country for local communities to 
apply for funding of legal services 
programs. With the uncertainty of 
the funds available to the Legal Aid 
Society, the board of trustees de- 
cided to apply for federal funds and 
sought approval of the executive 
council for its application and to 
make the necessary changes in the 
bylaws of the Legal Aid Society. The 
executive council gave its approval 
but the vote to change the bylaws 
required the approval of the mem- 
bership. Ten years after the stand- 
ing-room-only membership meeting 
on OEO funding, bar members met 
to decide on the application for LSC 
funds. 


Greg Presnell, then president 
of the bar association and immedi- 
ate past president of the Legal Aid 
Society, presented the argument in 
support of seeking the new funds. 
Recalls Presnell, “The Legal Aid 
Society had struggled with limited 
resources. . . filing fees and some 
other funds and we learned that 
other money would be available for 
Orange County. The Legal Aid board 
approved the application and I led 
the effort to gain approval of the bar 
association.” The overwhelming re- 
sponse of the membership was to 
oppose the application for federal 
funds and changing the bylaws. “I 
recall vividly the meeting at the 
courthouse and being in the line of 
fire.” 

“I was one of the people who sup- 
ported getting the federal funds,” 
says Jim Russ. “When we got shot 
down with the federally funded is- 
sue, we started another program, 
Greater Orlando Area Legal Ser- 
vices.” 

“Gary Udouj had been one of my 
associates for three years before tak- 
ing the director job at Legal Aid,” 
said Troutman. “I did not think that 
we should apply for federal dollars 
with the strings attached in 1966 
and I still was opposed to federal 
funds in 1977.” 

“The fallout from the decision also 
benefited Legal Aid because it gal- 
vanized a group of attorneys who 
were distrustful of the federal 
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money to get them to do more than 
pay lip service to Legal Aid,” said 
Presnell. “No question that the is- 
sue strengthened the Legal Aid So- 
ciety and its position that if you 
were an OCBA member then you did 
pro bono work.” 

Within the next year Legal Aid 
went through many changes and 
faced the challenge of declining 
funds as CETA, CSTA, and Title XX 
were reduced or eliminated. Legal 
Aid was evicted from its office when 
the county ended its agreement to 
provide space. The bar, forced to re- 
examine its commitment to Legal 
Aid, increased the pro bono require- 
ment to two cases and $250 per year. 
For many of the attorneys who be- 
gan practicing in the 70s, their sup- 
port for the Legal Aid Society was 
grounded in their belief in an 
attorney’s commitment to public ser- 
vice and pro bono work has often 
provided to them an opportunity to 
be part of serving the community 
through special programs like the 
guardian ad litem program. 

“When I came to Orlando to prac- 
tice in 1973, pro bono work was part 
of being a member of the bar. I felt 
it was part of being an attorney. 
Through the guardian ad litem pro- 
gram in particular I have enjoyed 
the work I’ve done with children,” 
says John Marshall Kest, past presi- 
dent of OCBA and the Legal Aid 
Society. “Although there are disap- 
pointments, the opportunity that 
you have to make a difference in a 
child’s life and be an advocate for 
the ‘good guy’ in the courtroom has 
been satisfying.” 

The guardian ad litem program 
served 334 children in its first offi- 
cial year of operation in 1981. In 
1998, about 1500 children were as- 
signed GALs. The program has 
drawn a core of about 300 pro bono 
attorneys who help children in ju- 
venile, domestic relations, and 
criminal matters. 

“In my first year on the Legal Aid 
board in 1979, there was an infor- 
mal system where the judges would 
appoint attorneys to serve as guard- 
ians ad litem. We had a pilot project 
for a year and then the state offered 
us money to have a program with- 


out attorneys as GALs. We said we 
wanted to keep control of the pro- 
gram and refused the money,” said 
Chuck Stepter, longtime Legal Aid 
board member. 


“W. preserved the best of what 
came before us but were open to new 
ideas,” says Terry Ackert, former 
executive director of Legal Aid. 
“When confronted with big ques- 
tions, we have to say, ‘We’ve been 
bragging about this, now let’s do it.” 

For new attorneys, pro bono work 
is what is expected if you practice 
law in Orange County. 

“Why does it work? Pro bono sup- 
port came from bar leaders and re- 
spected lawyers and firms. The pro 
bono program was developed from the 
bar and then it became Legal Aid,” 
said Chuck Stepter. “It was not a de- 
livery program having to approach 
the bar and say, ‘Get involved.” 

“While there are conservative 
folks, they are progressive. Pro bono 
became an institution and as an in- 
stitution, pro bono is self-perpetu- 
ating,” says Sally Kest, Legal Aid 
board member and former executive 
council member. 

“I give tremendous credit to the 
folks involved in the early 70s. When 
I came here in 1977 there was auto- 
matic doing of Legal Aid cases,” says 
Mike McMahon, former president of 
OCBA and former president of Le- 
gal Aid. “New lawyers would come 
into the environment where pro 
bono is expected. Since that expec- 
tation level exists, to decline in- 
volvement presents psychological 
hurdles. The burden is on the attor- 
ney to offer a reason not to partici- 
pate. It has become culturally un- 
acceptable to present other options.” 

“T think the acquisition of the bar 
center and the operation of the Le- 
gal Aid Society in the same building 
as the bar added to the connection 
between the bar leadership and Le- 
gal Aid,” says Ackert, who was direc- 
tor during the construction and move 
into the bar center. “Bar leaders and 
members could see the staff and the 
clients and physically connect with 
the ownership of the program. They 
could take pride in it. . . . “Here it is, 
our baby.” 


3 


In 1986, the board of trustees for- 
mally restated the policy of Legal 
Aid for referring pro bono cases and 
said that no member was exempt 
from pro bono services. The board 
set criteria for those members who 
could be excused from services and 
provided that government attorneys 
would also be expected to partici- 
pate in pro bono work. In 1992, af- 
ter the Supreme Court’s opinion on 
pro bono services, the board of trust- 
ees of Legal Aid requested an in- 
crease in the fee to $350 and it was 
approved beginning in 1993. When 
the Orange County Bar Association 
amended its bylaws in 1995, it con- 
tinued the mandatory policy sup- 
porting pro bono work through the 
Legal Aid Society. “Unjustified fail- 
ure or refusal to accept cases re- 
ferred to the member from time to 
time by the Legal Aid Society, or to 
otherwise comply with the proce- 
dures established by the Legal Aid 


Society for service or contribution in 
lieu of service; provided, however, 
termination by the executive coun- 
cil cannot occur without recommen- 
dation to the executive council by 
the board of trustees of the Legal 
Aid Society of the Orange County 
Bar Association, Inc.” 


OCBA President Dan 
DeCubellis attributes the success of 
the program to the leadership of the 
original attorneys. “They had this 
great little idea of public service as 
a commitment of the whole bar. It 
seemed a reasonable request to 
make of a professional, and now it 
has developed a tradition and a life 
of its own.” 

“T feel I have been part of the pro- 
gram for 40 years and I am proud of 
my contribution. The origins for at- 
torneys like myself are professional 
responsibility. There has always 
been the onus to upgrade the pro- 


gram if we say we are doing it our- 
selves. It always comes down to the 
individual commitment even in big 
firms,” says van den Berg. 
Throughout the past 30 years the 
bar association has strengthened its 
support of the Legal Aid Society and 
the accumulation of events and 
memories has created a compelling 
personal connection for many mem- 
bers. This connection continues to 
promote the role of pro bono work 
as the expectation of an attorney 
who practices law in Orange County. 


Catherine A. Tucker has been the 
pro bono coordinator of the Legal Aid So- 
ciety of the Orange County Bar Associa- 
tion since 1986. She received her law 
degree from the University of Florida in 
1975. Ms. Tucker is a member and past 
president of the Florida Pro Bono Coor- 
dinators Association. 


Pro Bono and Government Employees 


he opportunity to provide 
pro bono legal services to 
the poor has not tradition- 
ally been available to assis- 
tant state attorneys in the state of 
Florida. Mainly this is due to poten- 
tial conflicts in handling outside civil 
cases and to policies long established 
by proper governmental protocol. The 
pro bono requirements of local bar as- 
sociations were thus impossible to 
meet for government employees with 
such office policies. This served as a 
deterrent to many state employees in 
joining local bar associations. The al- 
ternative to the required pro bono ser- 
vices is a monetary payment, which 
did not help the dilemma for many 
state employees. 
Recognizing the need for a solution, 


in early 1994, Norman Wolfinger, state attorney for the 


by Anne E. Richards-Rutberg 


18th Judicial Circuit comprising 
Brevard and Seminole counties, in- 
stituted a new pro bono policy for his 
staff. Noting that the mission, val- 
ues, and vision of the office contem- 
plated involvement by personnel of 
the office in community service and 
in participation in activities of The 
Florida Bar, pro bono legal services 
to the community became highly en- 
couraged, although they remained 
entirely voluntary. They could not de- 
tract from the assistant state 
attorney’s first obligation to the 
state. Thus, the assistant must avoid 
the establishment of an attorney-cli- 
ent relationship that could result in 
a prosecutor being disqualified from 
prosecuting any criminal or juvenile 


case; the service should not cause the prosecutor to be- 
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come a party to communications 
which any other party would reason- 
ably be entitled to expect to be privi- 
leged or confidential and not fully 
admissible into evidence in a civil 
or criminal case, as well as evidence 
which could be discovered as the 
fruit of such communications; and 
the services must not create any 
other type of conflict of interest or 
the appearance thereof. 


the definition of pro bono legal 
services conforms to the definition 
by the Florida Supreme Court as set 
out in Amendments to Rules Regu- 
lating The Florida Bar, 630 So. 2d 
501 (1993). This definition includes 
indigent individuals as well as the 
“working poor.” Attorneys are ex- 
pected to use their best professional 
judgment in determining if a person 
is eligible for such assistance. In ad- 
dition, except for the occasional use 
of telephones for local calls and the 
use of the office libraries for legal 
research, the use of any supplies, 
equipment, office clerical staff, or 
other facilities of the state attorney's 
various offices is unauthorized for 
use in the providing of pro bono le- 
gal services unless such use is in 
office-sponsored pro bono programs, 
is reasonably associated to the func- 
tions of the office, or is otherwise ap- 
proved by the designated office pro 
bono coordinator. 

Pro bono legal services are per- 
mitted during regular office hours 
with prior approval of the appropri- 
ate supervisor by granting leave 
without compensation or vacation 
time, if accrued, or by granting 
flextime schedules if sufficient work 
time is accrued. Each supervisor 
must determine in advance that the 
absence of the assistant will not 
impair the attorney’s or the 
division’s ability to perform its as- 
signments. But, subject to this de- 
termination, the supervisors are en- 
couraged to approve the requests. 

In addition to the mandatory time 
reporting requirements provided in 
the Rules Regulating The Florida 
Bar, volunteering assistant state at- 
torneys are also to report to a des- 
ignated office pro bono coordinator 
their monthly pro bono hours on a 


form provided for that purpose. The 
coordinator then files a report to the 
local Legal Aid Society on behalf of 
the local bar association as well as 
to the state attorney. 

In order to design, implement, and 
supervise the office pro bono plan 
and to continually evaluate the ef- 
fectiveness of activities which are 
adopted or promulgated by the of- 
fice, a pro bono committee comprised 
of the chief of operations in each 
county, the pro bono coordinator of 
each county, and other personnel as 
the state attorney may designate 
was formed. The committee then 
completes the implementation of 
the various plans and programs as 
well as ensuring coordination with 
outside organizations. The county 
coordinators will establish liaison 
with the appropriate bar associa- 
tion, school authorities, senior citi- 
zens, and civic groups and promote 
participation by attorneys in the 
program and obtain administrative 
support where needed. Lastly, they 
will file appropriate reports. 


O;: the various service opportu- 
nities listed under Rule 4-6.5(c)(2), 
Rules Regulating The Florida Bar, 
as well as the identical provision in 
the local circuit court administra- 
tive order, “making presentations to 
groups of poor persons regarding 
their rights and obligations under 
the law” appears to be the activity 
with the least probability of the cre- 
ation of conflicts with the obliga- 
tions of office duties by assumptions 
of attorney-client obligations or by 
being involved in activities which 
impose, or appear to impose, confi- 
dentiality limitations. Various spon- 
sored programs which meet this 
definition are offered to the assis- 
tant state attorneys to fulfill the pro 
bono requirement. The first spon- 
sored program plan is dedicated to 
juveniles and includes participation 
in Teen Court, JASP (Juvenile Al- 
ternative Services Program), Project 
Pay-Back (an office juvenile restitu- 
tion program) activities, and partici- 
pation in the school system in law- 
related educational activities 
designed to inform the children 
about the legal rights, respon- 
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sibilities, and benefits available in 
our society. This option may include 
classroom lectures, field trips to 
court and other public law-related 
facilities, competitions between rep- 
resentatives of different schools, and 
mentoring services. A second pro- 
gram involves participation in law- 
related educational meetings with 
senior citizens in our community to 
facilitate a better understanding 
and appreciation of our legal system 
and better access to the court sys- 
tem by those senior citizens with- 
out sufficient means to have ready 
access to legal assistance. 

Over the past five years over 100 
pro bono programs have been pre- 
sented by the Seminole County staff 
and nearly 150 programs have been 
presented by the Brevard County 
staff. Involvement in Teen Court and 
mock trials, speaking on subjects 
such as juvenile prosecutions and 
programs, theft, weapons, homi- 
cides, search and seizure, the legal 
profession, computer crimes, sexual 
assualts, domestic violence, drugs, 
DUI, career criminals, worthless 
checks, consumer fraud, conse- 
quences of crime, and the criminal 
justice system to high school classes 
and senior and civic groups have 
been well received by the commu- 
nity. Finally, the state employees 
have been able to meet their pro 
bono requirements while working 
within the parameters of the crimi- 
nal justice system and accomplish- 
ing a service to the community. UO 


Anne E. Richards-Rutberg is an 
assistant state attorney in the 18th Ju- 
dicial Circuit, Seminole County office. 
She has been in this office for 15 years, 
prosecuting economic crimes. She was 
previously employed in the Office of the 
Public Defender in the Ninth Judicial 
Circuit. She received a B.S. from Au- 
burn University, magna cum laude, in 
1976, and a J.D. from Cumberland 
School of Law, magna cum laude, in 
1979. 
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Government Lawyers Making a Difference: 
Pro Bono and Public Service 


The general counsel in the Office of the Attorney General describes some ways 
public employees are meeting the call for public service 


by Patricia R. Gleason 


hen the Florida Supreme Court approved 

rules implementing a pro bono service 

program for attorneys in Florida, the par- 

ticular needs and concerns of government 
lawyers were recognized.' Writing for the court, Justice 
Overton observed that there are “specific rules or regu- 
lations that prohibit many government lawyers from 
practicing law other than in the performance of their con- 
stitutional or statutory functions.”? Government lawyers 
subject to such a statutory or regulatory prohibition 
against providing legal services to the poor were deferred 
from participation in the pro bono program.’ 

However, while statutory restrictions apply in a few 
instances,* most government lawyers are not barred from 
performing pro bono work. For example, the Attorney 
General’s Office advised that while the public defender 
was prohibited by statute from providing pro bono ser- 
vices, assistant public defenders were authorized to pro- 
vide pro bono legal assistance in civil matters, as long as 
such service was secondary to their duties and did not 
involve the practice of criminal law.° 

Although most government attorneys are not prevented 
by law from performing 
pro bono work, a number 
of practical difficulties 
are often present. For 
example, Justice 
Overton observed that 
“limited availability of 
staff and lack of malprac- 
tice insurance”® can 
serve as obstacles for 
government lawyers. 

However, in what Justice 
Overton described as a 
“commendable effort,” 
the Government Lawyer 
Section offered to de- 


velop vehicles by which government lawyers could pro- 
vide legal services despite these concerns.’ 

Many of these efforts have permitted hundreds of gov- 
ernment lawyers to provide many hours of legal services 
to the poor in their communities. A brief description of 
some of the initiatives developed to address the particu- 
lar concerns of government lawyers follows: 

When government lawyers are asked about pro bono 
service, many respond that they don’t know whom to con- 
tact or what kind of programs are suited for their legal 
skills and background. For example, an attorney who 
spends most of his or her day reviewing contracts and 
grant proposals may be reluctant to participate in a pro- 
gram which requires extensive trial work. Others express 
concerns about malpractice insurance or staffing prob- 
lems. The Pro Bono Source Book was developed to an- 
swer these questions. 

The Source Book has been published in the Attorney 
General’s Office since 1993 and is updated on an annual 
basis. Its purpose is to provide information on pro bono 
programs available across Florida. The first Source Book, 
printed in 1993, provided information about 47 programs 

in 23 counties. Each 
year, more legal ser- 
vice organizations 
have participated. 
The 1998 edition in- 
cludes 104 organiza- 
tions in 55 counties. 

Each entry in- 
cludes the name, ad- 
dress, contact per- 
son, and telephone 
number for the legal 
services organiza- 
tion. A brief descrip- 
tion of the type of 
cases handled by the 
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program is included as well as the amount of time on 
average that a pro bono attorney could expect to spend 
on cases. Information as to whether the organization can 
provide clerical support, office space for client interviews, 
malpractice insurance protection, or office equipment is 


When lawyers provide pro bono 
services to the disadvantaged, 
they reap the intangible benefits 
of knowing that they have 
helped to make a difference. 


noted. The 1998 Source Book indicates that 58 percent 
of the organizations can provide clerical help; 78 percent 
have office space for client interviews; 85 percent pro- 
vide office equipment; and 80 percent offer malpractice 
insurance.* 


The pro bono policy for the Office of the Attorney Gen- 
eral states that attorneys are “encouraged to meet their 
professional responsibilities by providing pro bono legal 
services to the poor, subject to the following conditions: 
1) Prior written approval must be obtained from the attorney’s 
supervisor, next level of supervision (division director or assis- 
tant deputy), General Counsel and the Deputy Attorney Gen- 
eral; and 
2) The service must not involve a conflict of interest or the 
appearance of a conflict of interest; and 
3) The service, and any training or preparation therefor, must 
be performed on the attorney’s own time; and 
4) The attorney shall state, whenever appropriate, that he or 
she is not acting in any official capacity or representing the 
State, the Attorney General or the Department; and 
5) The service shall not include representation before the 
Legislature, any state administrative tribunal where the 
State is a party, or any advice or representation on criminal 
charges; and 
6) Except as authorized in the Statement of Policy—Use of State 
Agency Equipment While Performing Pro Bono Legal Services 
for the Poor, an employee may not use resources or supplies of 
the Office of the Attorney General for pro bono service. Admin- 
istrative and clerical personnel of the Office may not be used 
in the provision of pro bono service under any circumstances. 


Condition (6) recognizes that pro bono services for the 
poor are expressly encouraged. Accordingly, the use of 
public equipment for legal services to the poor is autho- 
rized because “[w]hile public equipment may not be used 
by public employees to serve purely personal objectives, 
where the primary purpose served is overall a public one, 
the use of public equipment is permissible.”® 

Since the adoption of the Pro Bono Public Service Rule, 
many government lawyers have participated in a wide 
variety of legal services programs. Some have chosen 
to take on the responsibility of serving as a guardian 
ad litem because they want to assist those in need in 
a nonlegal capacity. Others have signed up with local 
legal services organizations to represent clients in do- 


48 THE FLORIDA BAR JOURNAL/APRIL 1999 


mestic or other civil cases. In some cases, an entire 
unit has chosen to become involved as an office in pro- 
viding pro bono service. For example, the Miami crimi- 
nal appeals and capital collateral bureau of the Attor- 
ney General’s Office has been involved with Dade 
County’s Put Something Back program since Febru- 
ary 1994. All 14 attorneys in the office participate and, 
last year, they provided over 1,200 hours of pro bono 
work in cases ranging from civil appeals to trial and 
appellate mentoring and support. In May 1996, Bu- 
reau Chief Mike Neimand received the Appeals Award 
from Put Something Back. 

When lawyers provide pro bono services to the disad- 
vantaged, they reap the intangible benefits of knowing 
that they have helped to make a difference in their com- 
munity. Pro bono service complements the government 
lawyer’s mission to serve the public. As a result, the gov- 
ernment lawyer’s contributions are an important part of 
the pro bono program in Florida. 

For information on the Pro Bono Source Book or the 
Attorney General’s Office Pro Bono Policy, please con- 
tact Pat Gleason, Office of the Attorney General, PLO1 
The Capitol, Tallahassee, FL 32399-1050 or at (850) 488- 
9853. O 


1 See Amendments to Rules Reg. The Florida Bar, 630 So. 2d 
501 (Fla. 1994). 

2 Id. at 504. 

4 See, e.g., Fa. Stat. §§27.015 and 27.51(3) (1997), requiring 
state attorneys and public defenders to serve full-time in per- 
formance of their duties. 

5 Op. Att’y Gen. Fla. 89-88 (December 13, 1989). 

6 Amendments to Rules, 630 So. 2d at 504. 

7 As stated in the opinion, “[r]ather than arguing for a total 
exemption, the [Government Lawyer] section expressed the 
view that some ways could be developed to allow government 
lawyers to provide legal services to the poor despite these prob- 
lems. For instance, it noted that certain government offices have 
developed pro bono programs through which lawyers in those 
offices could engage in providing pro bono services in limited 
areas.” Amendments to Rules, 630 So. 2d at 504. 

8 Cf Op. Att’y Gen. Fla. 94-16 (1994), noting that the Florida 
Volunteer Protection Act, Fia. Stat. §768.1355 (1993), would 
appear to be applicable to attorneys providing pro bono legal 
services to a nonprofit organization, and thus would provide 
such attorneys with limited protection from civil liability for 


Patricia R. Gleason serves as general counsel in the Of- 
fice of Attorney General Bob Butterworth. She has been em- 
ployed in the Attorney General’s office since graduating from 
Florida State University Law School. Prior to becoming gen- 
eral counsel, Ms. Gleason served as director of the Cabinet Divi- 
sion and chief of the Administrative Law Section. Ms. Gleason 
is the editor of the Government in the Sunshine Manual. 
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any act or omission committed while performing such services 
which results in personal injury or property damage. Such at- 
torneys, however, are considered to be agents of the nonprofit 
organization, which may be liable for the acts or omissions of 
such attorneys. 

° The complete text of the policy relating to use of state agency 
equipment while performing pro bono legal services for the poor 
is below: 


GOVERNMENT ATTORNEYS—USE OF STATE AGENCY EQUIP- 
MENT WHILE PERFORMING PRO BONO LEGAL SERVICES FOR 
THE POOR 

Statement of Policy Text 

The Supreme Court of Florida has recognized that access to legal 
services for all citizens is an issue of critical concern. The inability of the 
underprivileged to obtain legal services in many cases may prevent them 
from acquiring basic needs or attending to the most routine legal issues. 
Acknowledging this vast unmet legal need, the Supreme Court has stated 
that it is the obligation of each member of The Florida Bar to provide pro 
bono legal services to the underprivileged in Florida.“ The Court’s recog- 
nition of each attorney’s pro bono obligation reflects the overall public 
purpose served. 

Thus, the Florida Supreme Court has declared that service by indi- 
vidual attorneys in a pro bono capacity is a professional duty of Bar mem- 
bership and serves a public purpose and need. Therefore, the provision of 
such services by government attorneys, although incidentally benefiting 
the individual in satisfying a professional responsibility, primarily serves 
an overall public purpose.® While public equipment may not be used by 
public employees to serve purely personal objectives, where the primary 
purpose served is overall a public one, the use of public equipment is 
permissible.° 

The Attorney General strongly encourages each government attor- 
ney to fulfill this obligation to the community and public at large. Ac- 
cordingly, subject to the approval of the agency head, a government at- 
torney may utilize the agency’s equipment in providing pro bono legal 
services to the poor. However, in order to avoid conflict with the employee’s 
duties within the agency, the employee should not provide pro bono ser- 


vice while on official duty or within any period of time during which the 
employee is expected to perform services for which compensation is re- 
ceived from the governmental entity. 

Determination of “legal services to the poor.” 

For purposes of determining whether pro bono services are consid- 
ered to be “legal services” to the “poor” for purposes of the above policy, 
the commentary to the Rule 4-6.1 states: 

Pro bono legal services to the poor is to be provided not only to those 
persons whose household incomes are below the federal poverty stan- 
dard but also to those persons frequently referred to as the “working 
poor.” Lawyers providing pro bono legal service on their own, need not 
undertake an investigation to determine if client eligibility is sufficient. 
Pro bono legal service to the poor need not be provided only through free 
legal services to individuals; it can also be provided through free legal 
services to charitable, religious, or educational organizations whose over- 
all mission and activities are designed predominately to address the needs 
of the poor. For example, free legal service to organizations such as a 
church, civic, or community service organization relating to a project 
seeking to address the problems of the poor would qualify. 


4 Rule 4-6.1, RuLEs of PROFESSIONAL CoNDUCT. 

8 Cf, 16 Ch. 95-429, Laws of Florida, the 1995-1996 General Appro- 
priations Act, authorizing the expenditure of public funds for Florida 
Bar dues and for legal education courses (which is a requirement for 
continued membership in The Florida Bar), thus acknowledging that 
membership in The Florida Bar by government attorneys serves a pub- 
lic purpose. 

© See e.g., Ops. Att’y Gen. Fla. 74-295 and 74-384(1974). Op. Att’y Gen. 
Fla. 90-61 (1990). Certain state agency policies for off-duty employment 
of law enforcement officers contemplate the use of vehicles and equip- 
ment during off duty employment under certain conditions and with prior 
approval of the law enforcement agency. See, e.g., Florida Game and Fresh 
Water Fish Commission; Division of Law Enforcement, §6.6.4, Division Di- 
rective 52-1, allowing off-duty law enforcement employment and use of its 
uniforms and patrol vehicles with commission approval; and Department of 
Highway Safety and Motor Vehicles, Florida Highway Patrol, §5.19.00, Policy 
No. 89-018, allowing outside employment and use of uniforms, personal equip- 
ment and the vehicle assigned to the individual with permission. 
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Cuts document drafting time 75-85% 
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Tailored to Fit: 
Florida Pro Bono Programs 


The staff director of one local program compares diverse approaches to meeting legal aid needs 


by Kelly Vaughn Rauch 


ust like law firms, pro bono programs come in all 

shapes and sizes, and the role of the pro bono coor- 

dinator can be just as varied. Depending on the 

location of the program, the pro bono coordinator 
may have the only position of that kind in the area. To 
address the many issues that confront these programs 
every day, a Florida Pro Bono Coordinators Association 
was formed. This peer group meets several times a year 
to share ideas and challenges that arise in the pro bono 
world. These pro bono programs enable Florida attor- 
neys to fulfill their aspirational goal of annually perform- 
ing 20 hours of pro bono work, and help low income people 
increase their access to the judicial system. 

“There, but for the grace of God, go I. I believe it is my 
responsibility to help others because I am so blessed. Serv- 
ing my community by serving as a pro bono attorney is 
the least I can do,” said attorney Terry Bledsoe on why 
she performs pro bono 
work for the Seminole 
County Bar Association’s 
Legal Aid Society. 

Some Florida pro bono 
programs are part of the 
Legal Services Corpora- 
tion (LSC) funded legal 
aid offices, and as such, 
are funded by the fed- 
eral government and 
must abide by certain 
restrictions and rules. 
Other programs are op- 
erated by local bar asso- 
ciations or may be free- 
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standing. The non-LSC funded programs have a little 
more flexibility in the type of cases they can accept, but 
most programs are limited to helping people who have a 
gross monthly household income that is within 125 per- 
cent of the Federal Poverty Guidelines ($1,672 a month 
for a family of four). 

One of the main sources of funding for pro bono pro- 
grams and legal aid programs is the Florida Bar 
Foundation’s Interest on Trust Accounts (IOTA) program. 


Th Florida Bar Foundation uses interest generated 
from attorney trust accounts to fund these pro bono pro- 
grams for low income people, and the programs are re- 
quired to follow the Foundation’s guidelines and report- 
ing procedures. Although the June 1998 U.S. Supreme 
Court decision in Phillips v. Washington Legal Founda- 
tion held that the interest earned on these trust accounts 
is the property of the 
client, it did not hold 
that the IOTA pro- 
gram is unconstitu- 
tional or that it 
should be elimi- 
nated. Rather, the 
case, which was de- 
cided by a 5-4 major- 
ity, was remanded to 
the lower courts to 
determine whether 
there is a taking of 
the client’s property 
and, if so, whether 
just compensation is 


4 


due to the client. 

An immediate result of this deci- 
sion was to force pro bono programs 
to begin looking at alternative fund- 
ing sources. Other sources include 
grants from counties, municipali- 
ties, and private foundations. 
County filing fees offer many pro- 
grams an additional source of rev- 
enue. In addition, donations are ac- 
cepted (and encouraged) as are dues 
for local pro bono programs. Attor- 
neys also are given a “buy-in” op- 
tion whereby they can pay $350 to 
a qualified legal aid organization 
instead of performing pro bono 
work. Recently, special event 
fundraisers and direct solicitation 
have become popular. 

As an example of the diversity of 
pro bono programs in the state, com- 
pare Pinellas County’s Community 
Law Program and Palm Beach 
County’s Legal Aid Society of Palm 
Beach County, both of which are 
non-LSC funded organizations. 
Community Law had a 1997 annual 
budget of $105,294 and a staff of 
three full-time equivalents. Volun- 
teer attorneys were able to provide 
2,247 hours of service and closed 
1,346 cases, which included advice 
clinics and full representation. Com- 
munity Law received $54,374 in 
IOTA grants. Additionally, Commu- 
nity Law Program staff members do 
not provide direct service to clients. 


+ that activity with 
Palm Beach County’s program. 
Their staff consists of 48.5 full-time 
equivalents and an annual budget 
of $2,508,215, including $592,555 in 
IOTA funds. The majority of the 
staff is dedicated to providing direct 
service to clients through in-house 
programs, and two people are dedi- 
cated to the pro bono department. 
The Palm Beach private bar pro- 
vided 12,058 hours of service and 
closed 756 cases that involved direct 
representation of clients. As varied 
as these programs seem, both 
groups reported that about 50 per- 
cent of their closed cases were fam- 
ily law related. 

The location of the program and 
the population of the community are 
determining factors in how the pro- 


gram operates. The Put Something 
Back program is a joint project of 
the 11th Judicial Circuit and the 
Dade County Bar Association. Since 
Dade County is a large county, the 
program conducts intakes, screen- 
ings, and referral clinics at court- 
houses throughout the county. In ad- 
dition, Put Something Back has 
addressed the needs of its increas- 


Program had two full-time equiva- 
lents in 1997 and a budget of 
$68,000. This program is strongly 
supported by the county and the lo- 
cal bar association. In its early days, 
the program was staffed two days a 
week by volunteers who returned 
messages left on a “record-a-phone.” 
Space for the program was allocated 
in the Okaloosa County Law Library 


The location of the program and the 
population of the community are determining 
factors in how the program operates. 


ing Hispanic population by placing 
bilingual paralegals in clinics lo- 
cated in Hispanic neighborhoods. In 
1997, Put Something Back had 35 
full-time-equivalent employees and 
a budget of more than $1.6 million 
with which to provide direct service 
and a pro bono program. 

The Okaloosa County Legal Aid 


when it opened in 1986 and pro- 
vided the funding for another staff 
person which allowed the program 
to expand its hours and types of ser- 
vice. This rural program’s best recruit- 
ing tool is that the pro bono coordina- 
tor is located at the law library and 
has daily contact with the attorneys 
who utilize it. 


Medical Malpractice? 
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Pro bono programs offer low in- 
come people help with civil legal 
problems either through attorney 
advice clinics, staff attorney represen- 
tation, or representation by a volun- 
teer attorney. Many of the legal prob- 
lems stem from family law issues such 
as dissolution of marriage, custody, 
and child support. With the creation 
of the Florida Supreme Court Ap- 
proved Simplified Family Law Forms, 
clients can proceed with family law 
cases on a pro se basis; and, with the 
help of volunteer attorneys, clients 
can have the forms reviewed before 
they are filed with the court. Other 
case types include repossession, in- 
stallment loans, landlord/tenant is- 
sues, homeownership, SSI, wills, and 
living wills. 


| method of providing pro 
bono services is to use volunteer at- 
torney advice clinics. By using this 
format, volunteer attorneys can see 
more clients than if they provided 
individual representation for each 
one. This benefits the client because 
he or she can get a quick answer to 
a legal question or advice about a 
particular situation. Many times, 
this is all the assistance a client 
needs. In addition, there is a much 
greater demand by low income 
people for pro bono services than 
there are volunteer attorney hours, 
and advice clinics help the programs 
serve more people. 

“Family pro bono practice pro- 
vides many personal pleasures,” 
stated attorney Lou Tally, a volun- 
teer for the Greater Orlando Area 
Legal Services. “By helping my cli- 
ents steer through such a difficult 
life crisis, I know that I am provid- 
ing them with a greater service than 
any other legal work that I do.” 

The role of the pro bono coordina- 
tor depends on the size and type of 
program. A coordinator in a legal aid 
office may report to that program’s 
director, and just be responsible for 
placing pro bono cases with volun- 
teer attorneys. However, a coordina- 
tor of a freestanding program may 
be required to do payroll, public re- 
lations, recruiting, and fundraising, 
in addition to matching clients with 
attorneys. 


“Part of my responsibilities in- 
clude getting out in the legal com- 
munity to make sure local attorneys 
know about the Community Law 
Program and to keep them abreast 
of the new developments and new 
volunteer opportunities,” said Kelly 
Rauch, executive director. “I also try 
to keep other community agencies 
apprised of our activities so they can 
refer their clients to us.” 

As previously mentioned, obtain- 
ing alternative sources of funding 
has become crucial to the survival 
of pro bono programs. Pro bono co- 
ordinators and other staff members 
have been getting involved in plan- 
ning and executing special events to 
raise money for their programs. 
Over the past 10 years, the Palm 
Beach program has developed its an- 
nual volunteer recognition night into 
a premier social event that raised over 
$100,000 in 1998. The event began as 
a fashion show in a local department 
store to attract shoppers and recog- 
nize volunteers. The 1998 event fea- 
tured an Oscar-like entertainment 
show, awards, and a silent auction. 
Award winners were presented with 
one-of-a-kind lady justice statues to 
commemorate their pro bono work 
that were designed and created by a 
local artist. 

According to Palm Beach pro bono 
coordinator Robert Johnson, the event 
was able to progress from a low-key 
cocktail hour to a full-scale society 
event through the active support of 
the program’s board of directors, the 
addition of a development director, 
and enough willing participants to 
have subcommittees to collect auction 
items and coordinate the stage show. 
“The most crucial element of our pro 
bono night is that the entire cost for 
the event is underwritten by spon- 
sors,” said Johnson. 

In addition to raising money for 
their programs, pro bono coordina- 
tors are constantly recruiting new 
attorney volunteers in order to ex- 
pand the program’s services and 
prevent burnout among the long- 
time volunteers. Having the support 
of the judiciary is one key element 
in recruiting. 

In 1984, the Florida Pro Bono 
Coordinators Association (FPBCA) 
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was created through funding pro- 
vided by the Florida Bar Foundation 
and The Florida Bar. Florida Legal 
Services, a statewide support group, 
received the monies and initiated 
the first meetings of coordinators 
from around the state. 


Zee organization has partici- 
pants from various types of pro bono 
programs including referral-only 
programs, direct delivery staff pro- 
grams, bar sponsored programs, and 
Legal Services Corporation funded 
programs. There were many new pro 
bono programs in the state in 1984, 
and the networking associated with 
the FPBCA offered an opportunity 
to tap the diverse group’s experience 
to share information, problem solve, 
and encourage creativity. One of the 
group’s first projects was the prepa- 
ration of substantive law manuals 
that were written by pro bono attor- 
neys and printed by The Florida Bar. 
The FPBCA publishes a newsletter 
and a consultant directory, and 
sponsors an annual award for pro 
bono coordinators. In addition to 
providing training for members, the 
group hosts an information booth at 
The Florida Bar annual convention. 

Members of the FBPCA meet four 
times a year. In February, they meet 
in Tallahassee when The Florida Bar 
pro bono awards are presented; in 
the spring at the ABA pro bono con- 
ference; in June at The Florida Bar 
annual convention; and in the fall. 
Through an executive committee and 
various subcommittees, members 
are encouraged to actively partici- 
pate in the group regardless of their 
program’s size and shape. For more 
information on the association, 
please call President Deborah Suhre 
Angerman, Okaloosa County Legal 
Aid, at 850/651-7254. O 


Kelly Vaughn Rauch is the execu- 
tive director of the Community Law Pro- 
gram in St. Petersburg. She received her 
J.D. from Cleveland State University in 
1994 and worked as a labor law editor 
for CCH, Inc., prior to joining Commu- 
nity Law. 
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The Duty Warn— 


Matter Reasonableness, 


n the January 1999 issue of The Florida Bar Jour- 
nal, “Welcome the ‘Sophisticated User Doctrine,” 
Gene Kissane and Michael Metta advocate that the 
courts or the legislature adopt a new “complete de- 
fense” for product manufacturers who either provided 
warnings to sophisticated purchasers or an opportunity 
to inspect products built to the purchasers’ specifications. 
Their proposal is based mainly on the so-called “sophis- 
ticated user doctrine” as derived from Restatement (Sec- 
ond) of Torts §388, comment n. Notwithstanding some 
courts’ faulty interpretations, the principles at issue are 
not a defense, however, but only a means for analyzing 
the reasonableness of a lack of warning to product end- 
users. Hopefully the legislature will not and courts should 
not heed their call because what has been proposed ob- 
fuscates and confuses the law; would substitute arbitrari- 
ness for reason; and would be bad policy. 

The authors claim that a new defense is needed be- 
cause current law is “ill-equipped” to protect “innocent” 
manufacturers who gave “legally sufficient warnings.” 
Supposedly these defendants are being “ravaged” by “un- 
justified” claims brought by employees who “misused” 
products. A moment’s thought exposes the hollowness of 
such advocacy. Innocent manufacturers do not need to 
give any warnings; legally sufficient warnings will not 
support liability; misuse already is a products liability 
defense;! and remedies already exist for frivolous law- 
suits.? Beyond that, the specter of manufacturers being 
ravaged by hordes of unjustified claims—a part of stan- 
dard industry propaganda—has been thoroughly discred- 
ited by empirical studies of the civil justice system which 
all show that product liability filings are drastically down, 
plaintiff win rates are plummeting, and verdicts are not 
rising. Indeed, present day products liability litigation 
is one of the most difficult claims that can be made by an 
injured party.* 


Not Arbitrariness 


by Larry S. Stewart 


Aside from no demonstrable need for a new defense, 
the article’s arguments also do not stand up to substan- 
tive analysis. Fundamental principles concerning the 
reasonableness of a warning are confused with when a 
warning is required; established law is overlooked; and 
arguments appear to be result driven. The linchpin of 
Kissane and Metta’s argument is that for defensive pur- 
poses all product liability cases should be categorized 
into one of two classes of users, “sophisticated” and un- 
sophisticated users. They get to this remarkable point 
by a curious, illogical process. First, they claim that there 
is a threshold question present in every products liabil- 
ity case which often is overlooked but which the courts 
should recognize. It is whether a product is “unreason- 
ably dangerous” or “potentially dangerous for its intended 
use.” While a potential danger during use could theo- 
retically never be realized, both conditions expose the 
user to danger and, if not corrected or warned about, can 
result in harm. Nonetheless, this “distinction” between 
products is then used as the basis for a leap from prod- 
uct categorization to a “distinction” based on type of user. 
The authors have to make this leap because they mis- 
takenly believe that under the general rules concerning 
warnings contained in Restatement (Second) of Torts 
§388, the classification of the purchaser‘ dictates when 
an end-user must be warned of product dangers and those 
rules are different than the rules for products liability. 
The authors finally conclude that §388 should apply to 
product manufacturers, that in the case of “sophisticated” 
product purchasers there should be no duty to warn end- 
users and, therefore, a finding of a “sophisticated user” 
should be a complete defense in all product liability cases. 
This reasoning represents a fundamental misunder- 
standing of the Restatement as well as when a duty to 
warn exists, how the scope of that duty is to be mea- 
sured. 
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The duty to warn arises from the 
obligation to exercise reasonable 
care. When one supplying a product 
knows (or should know) of danger 
in the use of the product, a duty to 
warn users of such danger arises. 
This is a duty owed not just by 
manufacturers, but all suppliers, 
and it is not based on the character- 
ization of the product or the classi- 
fication of the user. Restatement 
(Second) of Torts §388 et seq.° 
Florida has expressly adopted §388, 
Sowell v. American Cyanamid Co., 
888 F.2d 802 (11th Cir. 1989); 
Square D Co. v. Hayson, 621 So. 2d 
1373 (Fla. 1st DCA 1993). 

Analysis of the duty to warn re- 
quired under §388 becomes more 
complex when a product is supplied 
to or purchased by someone who 
then furnishes it to the ultimate 
user. In such cases, a question can 
arise as to what conduct suffices to 
satisfy the duty to warn.® In many 
cases it will be practical, feasible, 
and necessary to warn the end-user 
of danger. In other cases, circum- 
stances may exist making it reason- 
able for the product supplier to rely 
on others to convey the warning, 
such as where the purchaser is a so- 
called “sophisticated user.” Section 
388, comment n’ makes clear, how- 
ever, that in all cases a warning 
must be given, the focus remains on 
the conduct of the supplier, and a 
balancing test is used to assess the 
reasonableness of the scope of the 
warning. A variety of factors are to 


be considered, such as the feasibil- 
ity and burden of directly warning 
end-users, the reasonableness of 
relying on the purchaser to convey 
the warning and the danger in- 
volved. There is no general rule and 
each case must be decided on its 
particular circumstances. The sup- 
plier is not, however, ever relieved 
or excused from a duty to warn of 
dangers and in all cases remains 
under a duty to warn at least the 
purchaser. Comment n, therefore, is 
not a “defense,” but only a basis for 
analyzing the reasonableness of the 
scope of the warning given and only 
when reasonable minds cannot dif- 
fer can a case be summarily termi- 
nated on a judicial determination of 
reasonableness. 

The cases cited in the article il- 
lustrate how some courts have failed 
to grasp these concepts. The courts 
in Portelli v. LR. Construction Prod- 
ucts, Inc., 554 N.W.2d 591 (Mich. 
App. 1996), and Carpenter v. Rust 
Engineering Co., 25 F.3d 1047 (un- 
published opinion 6th Cir. 1994), 
both state that there was no “duty” 
to warn sophisticated purchasers of 
the products. But, those courts have 
confused the absence of any duty to 
warn of known danger, Portelli at 
601, or of the safe use of a “non-de- 
fective product,” Carpenter at 4, with 
the reasonableness of not warning 
the ultimate user. If there was no 
duty to warn in the first instance, 
then the courts should never have 
reached issues concerning the rea- 


sonableness of not warning the end- 
user employees. In other words, the 
decisions should have been based on 
simply no duty to warn. 

Courts also confuse bulk-seller 
rules with reasonableness of the 
scope of the warning given. In 
Phillips v. Green, 630 A.2d 894 (Pa. 
Super. 1993), for example, the court 
held the sophisticated user doctrine 
to be a defense. The defendant, how- 
ever, was a bulk seller who supplied 
silica sand that was neither defec- 
tive nor unreasonably dangerous. 
Under such circumstances, there 
should have been no duty to warn 
and no need to analyze the reason- 
ableness of the lack of warning to 
the end-users. 

Courts similarly have confused 
warning and causation issues. 
O’Neal v. Celanese Corp., 10 F.3d 249 
(4th Cir. 1993), is a case in point. 
While the court affirmed on the ba- 
sis of a sophisticated user “de- 
fense”—a reasonableness of warn- 
ing issue—the court also held that 
the condition was “an open and ob- 
vious hazard” and that the actions 
of the plaintiff’s employer “were the 
sole proximate cause of the injury.” 
Id. at 254, 255. If the condition was 
obvious so that there was no duty 
to warn and the plaintiff’s employer 
was the sole cause, the court should 
have never reached whether it was 
reasonable to not warn the end-user 
employees. 

The warnings analysis for prod- 
uct manufacturers is different be- 
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cause of the special duties owed by 
manufacturers to consumers. The 
difference, however, deals with the 
obligation to design a safe product 
so that warnings of danger will not 
be necessary rather that the reason- 
ableness of scope of warnings that 
were given. 

As the Scope Note to Ch. 14 of the 
Restatement (Second) of Torts 
makes clear, there are additional 
duties that arise to consumers by 
reason of the manufacturing and 
marketing of products.’ It is univer- 
sally established that manufactur- 
ers are obligated to design reason- 
ably safe products. In the design 
process manufacturers are held to 
the standard of experts in the field 
of their products,’ must test their 
products accordingly, must discover 
risks inherent in their design, and 
must adopt risk avoidance mea- 
sures.'° This is a fundamental obli- 
gation that cannot be avoided by 
simply warning of dangers. As noted 
in the most recent Restatement, 
while manufacturers may have du- 
ties to warn to render a product safe, 
warnings are not a substitute for a 
safer design. Restatement Third, 
Torts: Products Liability §2, com- 
ment 1; Rogers v. Ingersoll-Rand Co., 
144 F.3d 841 (D.C. Cir. 1998); 
Uniroyal Goodrich Tire Co. v. 
Martinez, 977 S.W.2d 328 (Tex. 
1998). Thus, while the absence of 
necessary warnings will render a 
product not reasonably safe,'! Re- 
statement Third, Torts: Products 
Liability §2(c), the emphasis in 
products liability is not on warnings 
but rather safe design. 

When warnings are required, the 
product liability analysis of the rea- 
sonableness of the scope of the 
manufacturer’s warnings is essen- 
tially identical to §388, comment n. 
Manufacturers who cannot design 
danger out of their products must 
warn of that danger and may be re- 
quired to warn the ultimate user. 
There is no general rule as to whether 
one supplying a product for the use of 
others through an intermediary has a 
duty to warn the ultimate product user 
directly or may rely on the intermediary 
to relay warnings. The standard is one of 


reasonableness in the circumstances. 
Among the factors to be considered are 


the gravity of the risks posed by the prod- 
uct, the likelihood that the intermediary 
will convey the information to the ulti- 
mate user, and the feasibility and effec- 
tiveness of giving a warning directly to 
the user. Thus, when the purchaser of 
machinery is the owner of a workplace 
who provides the machinery to employ- 
ees for their use, and there is reason to 
doubt that the employer will pass warn- 
ings on to employees, the seller is re- 
quired to reach the employees directly 
with necessary instructions and warn- 
ings if doing so is reasonably feasible. 


Restatement Third, Torts: Products 
Liability §2, comment i. 

Thus, there is no difference between 
the general rule of §388, comment n 
and the specific product liability rule 
of §2, comment i. In both instances 
the issue is one of reasonableness, a 
variety of factors are to be considered, 
and, unless reasonable minds cannot 
differ, the issue is one for a jury to 
decide. Sowell v. American Cyanamid 
Co., 888 F.2d 882; Square D. Co. v. 
Hayson, 621 So. 2d 1373. 

Kissane and Metta claim, how- 
ever, that the new complete defense 
they propose is supported by 
Florida’s learned intermediary de- 
fense and cases where the end-user’s 
employer was “fully informed” of the 
product danger.” That claim misun- 
derstands both the case holdings 
and the “learned intermediary” rule. 
The cases cited involve two differ- 
ent situations. Zunck and Shell Oil 
both involve bulk sales, liquid pe- 
troleum gas in the former and a soil 
fumigant in the latter. The LP gas 
was sold to a retailer, who was sup- 
posed to add an odorant and who 
then sold the reformulated gas at 
retail. The fumigant likewise was 
sold to a distributer who reformu- 
lated it and sold it at retail. Neither 
manufacturer had any involvement 
in creating the reformulated prod- 
ucts. Under such circumstances, 
courts uniformly have recognized as 
a matter of policy that bulk or raw 
product suppliers cannot be held li- 
able for the defective condition of 
the end-product and that, conse- 
quently, they have no duty to warn 
either purchasers or users of dan- 
gers in the completed product. Re- 
statement Third, Torts: Products 
Liability §5, comment a and c. This 
“no duty” rule is conceptually quite 
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different from the reasonableness of 
the scope of warning under §388, 
comment n and the companion prod- 
ucts liability rules of §2, comment i. 
Indeed, it has been specifically held 
that the two doctrines do not oper- 
ate in tandem and should not be 
merged into a single defense. Little 
v. Liquid Air Corp., 952 F.2d 841 (5th 
Cir. 1992); Donahue v. Phillips Pe- 
troleum Co., 866 F.2d 1008 (8th Cir. 
1989); Sharp v. Wyatt, 627 A.2d 1347 
(Conn. App. 1993). 

The third case, Prather, turned on 
a finding that the plaintiffs failed 
to prove that the product, polyure- 
thane form, was defective or unrea- 
sonably dangerous. That conclusion 
was based in part on a finding that 
the product was accompanied by 
adequate warnings and there was 
no other way to convey the warn- 
ings. The decision hardly supports 
a new “complete defense” for all 
cases. 

The “learned intermediary” rule, 
on the other hand, is a specific, no- 
duty rule based on the unique cir- 
cumstances involved in the sale of 
prescription drugs and medical de- 
vices. Although the rule has been 
eroded, and can be impacted further 
by recent trends in the mass-mar- 
keting of prescription drugs, manu- 
facturers of drugs and devices that 
can be sold only pursuant to a pre- 
scription have only been required to 
direct warnings to health care pro- 
viders and not to patients. The ra- 
tionale behind the rule is that only 
the health care professionals are in 
a position to understand the risks 
involved and to assess the relative 
benefits of any particular therapy. 
Restatement Third, Torts: Products 
Liability §6. Thus, while warnings 
must be given, the scope of the warn- 
ings are narrowly and precisely 
fixed. While efforts have been made 
to extend this rule to the sale of 
other products to “learned interme- 
diaries,” it has been limited to just 
prescription drugs and medical de- 
vices, e.g., Menschik v. Mid-Atlantic 
Pipeline Co., 812 S.W.2d 861 (Mo. 
App. 1991).'* 

The rationale underlying the 
learned intermediary rule has no 
relevance to ordinary manufactur- 


ers. Unlike the case of prescription 
medicine and devices, manufactur- 
ers directly market other products 
to consumers. They do not rely on a 
professionally educated intermedi- 
ary to make a judgment of the risks 
and benefits of using the product. 
Indeed, most manufacturers employ 
skilled marketing and promotional 
programs to create demand for their 
products based on the claims and 
representations they make. When 
the use of those products poses a 
danger, the manufacturer must first 
try to produce an alternative, safe 
design. When they cannot do so, and 
only then, the manufacturer must 
warn of the danger. Rather than no 
duty to warn, failure to warn the 
end-user under such circumstances 
raises an issue of reasonableness, 
which a court can decide as a mat- 
ter of “defense” only if reasonable 
minds cannot differ. 

The authors’ “next logical step” of 
also extending the so-called “Slavin 
rule” to protect product manufac- 
turers likewise should be rejected. 
Constructing a building pursuant to 
a contract and according to plans” 
is a far cry from the duty of a manu- 
facturer as an expert to design, test, 
and build a reasonably safe product. 
A contractor is not the designer of 
the building, has no duty to assure 
a safe design and often no opportu- 
nity to correct defects once the 
project has been turned over to the 
owner. Under such circumstances, 
the Slavin court reasoned it would 
be unfair to hold a contractor liable 
to third parties for open and obvi- 
ous defects that have been accepted 
by the owner. Nonetheless, contrac- 
tors are liable for latent or inher- 
ently dangerous defects. 

At one level, the Slavin rule is 
nothing more than a specific appli- 
cation of general proximate causa- 
tion rules whereby the owner’s neg- 
ligence in not remedying open and 
obvious defects constitutes an inter- 
vening cause and also of the general 
rule that there is no duty to warn of 
open and obvious dangers. At an- 
other level, it can be readily distin- 
guished from the rules that apply 
to products designed for sale to the 
public, the manufacturers of which 
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have much broader responsibilities 
and attendant duties. See Edward 
M. Chadbourne, Inc. v. Vaughn, 491 
So. 2d 551, 553 (Fla. 1986). Thus, to 
hold as Kissane and Metta advocate 
that if a manufacturer builds a prod- 
uct to the purchaser’s specifications 
it should be shielded from liability 
for defects in the design would evis- 
cerate the manufacturer’s obliga- 
tions as an expert to design, build, 
and test products. Indeed, under 
their proposal, a manufacturer could 
be aware of or learn of a defect in 
the product design and yet assume 
an ostrich-like posture by strictly 
following the purchaser’s defective 
specifications and escape all liabil- 
ity for failing to correct the design 
or warn of danger. Such a bizarre 
rule would totally undermine the 
public policies underlying manufac- 
turer responsibility. 

Not only are these proposals not 
supportable on the merits, but, in 
their arbitrariness, they depart from 
sound policies of Florida law. A quar- 
ter of a century ago Florida recog- 
nized that arbitrary liability rules 
were unjust when the harsh rule of 
contributory negligence was re- 
jected.'® Since then there has been 
a steady march against the type of 
arbitrariness proposed by the Janu- 
ary article.’ 

Finally, these proposals are not 
supportable by either of the prin- 
ciple rationales of modern tort law. 
From a corrective justice perspec- 
tive, if these new “complete de- 
fenses” were recognized, many in- 
jured parties would be left without 
the ability to be made whole. From 
the perspective of economic effi- 
ciency, the other major doctrinaire 
basis of tort law, rather than requir- 
ing products and their manufactur- 
ers to bear the cost of the injuries 
caused by inherent dangers in their 
products, the article’s proposals 
would do just the opposite by allow- 
ing them to escape responsibility. In 
short, these proposals lack merit, 
are contrary to established prin- 
ciples and policy, and constitute an 
idea whose time should never 
come.U) 


1 E.g., Clark v. Boeing Co., 395 So. 2d 
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1226 (Fla. 3d D.C.A. 1981); Restatement 
Third, Torts: Products Liability §17, com- 
ment c. 

2 Fia. Stat. §57.105. 

3 F.g., Chesebro, Galileo’s Retort: Pe- 
ter Huber’s Junk Scholarship, 42 Am. 
Univ. L. Rev. 1637, 1717 (19983); 
Eisenberg & Henderson, Inside the 
Quiet Revolution in Products Liability, 
39 UCLA L. Rev. 731-770 (1992); “Tort 
Reform . . . Florida’s Manufactured Cri- 
sis” (Mar. 18, 1998) prepared by David 
M. Griffith & Associates for the Trial 
Lawyers Section of The Florida Bar. 

‘ The term “sophisticated user” is un- 
necessarily confusing. It is not contained 
in Restatement which refers to only 
third persons and users. Even those 
terms are not a model of clarity and it 
would be much clearer to refer to sophis- 
ticated purchasers and end-users since 
the issue under comment n is whether 
it is reasonable to warn just the pur- 
chaser and not the end-user. Since com- 
ment n assumes there is a product dan- 
ger which must be warned about, 
whether the end-user is also “sophisti- 
cated” does not bear on the duty to warn 
but only on whether there exists any 
comparative negligence on the user’s 
part. 

5 There is, however, no duty to warn of 
an obvious danger. Restatement (Sec- 
ond) of Torts §388, comment k; Cohen v. 
General Motors Corp., 427 So. 2d 389 
(Fla. 4th D.C.A. 1983). 

§ An issue may also arise over the ad- 
equacy or reasonableness of the content 
of the warning. See, for example, Re- 
statement Third, Torts: Products Liabil- 
ity §2, comment i. That is, however, a 
different issue than the one addressed 
in this article. 

7 Kissane and Metta purport to quote 
from comment n at p. 36. The quote is 
not from the comment, but rather from 
the Superior Court of Pennsylvania’s 
interpretation of comment n. See, 
Phillips v. Green, 630 A.2d 874, 882 (Pa. 
Super. 1993). 

8 West v. Caterpillar Tractor Co., 336 
So. 2d 80 (Fla. 1976) “The manufacturer, 
by placing on the market a potentially 
dangerous product for use and consump- 
tion and by inducement and promotion 
encouraging the use of these products, 
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tice involves products liability. He also 


thereby undertakes a certain and spe- 
cial responsibility toward the consum- 
ing public who may be injured by it.” Id. 
at 86. 

®» Advance Chemical Co. v. Harter, 478 
So. 2d 444 (Fla. 1st D.C.A. 1985), rev. de- 
nied, 488 So. 2d 829 (Fla. 1986). 

10 Restatement Third, Torts: Products 
Liability §2, comment m. In May 1997, 
the American Law Institute adopted a 
new Restatement for Products Liability. 
The central thesis for design cases in 
§2(b)—requiring proof of an alternative 
design to establish a defective design— 
was highly controversial and has al- 
ready been severely criticized. E.g., Pot- 
ter v. Chicago Pneumatic Tire Co., 694 
A.2d 1319 (1996). On the other hand, the 
warning rules contained in §2(c) and the 
comments thereto received broad sup- 
port. 

1 As is true generally, manufacturers 
do not have a duty to warn of generally 
known or obvious dangers. Clark v. 
Boeing Co., 395 So. 2d 1226 (Fla. 3d 
D.C.A. 1981); Knox v. Delta Inter’l Ma- 
chinery Corp., 554 So. 2d 6 (Fla. 3d 
D.C.A. 1989); Restatement Third, Torts: 
Products Liability §2, comment j; but see 
§2, comment I. 

2 Pranther v. Upjohn Co., 797 F.2d 923 
(11th Cir. 1986); Zunck v. Gulf Oil Co., 
224 So. 2d 386 (Fla. 1st D.C.A. 1969); and 
Shell Oil v. Harrison, 425 So. 2d 67 (Fla. 
1st D.C.A. 1982). 


‘8 Two Florida decisions have discussed 
“learned intermediary.” Both held the 
parties at issue to not be learned inter- 
mediaries and never reached the issue 
of whether, if they were, warnings to 
learned intermediaries would be a de- 
fense. See Hayes v. Spartan Chem. Co., 
622 So. 2d 1352 (Fla. 2d D.C.A. 1993); 
Brito v. County of Palm Beach, Florida, 
1998 WL 821757 (Fla. 4th D.C.A. 1998). 
For the reasons stated infra, in discuss- 
ing a learned intermediary concept 
these decisions represent at best a fail- 
ure to recognize the issues or the ration- 
ales underlying the issues. Moreover, in 
both cases it appeared that the warn- 
ings were inadequate. Inadequate warn- 
ings, regardless to whom given, render 
a product not reasonably safe. 

14 Slavin v. Kay, 108 So. 2d 462 (Fla. 
1958). 

© In most instances, local law requires 
professionally designed plans for any 
building and corresponding inspections 
and approvals by qualified public offi- 
cials. 

'6 Hoffman v. Jones, 280 So. 2d 431 (Fla. 
1973). 

7 See, for example, West v. Caterpillar 
Tractor Co., 336 So. 2d 80 (Fla. 1976); 
Blackburn v. Dorta, 348 So. 2d 287 (Fla. 
1977); Auburn Machine Works Co. v. 
Jones, 366 So. 2d 1167 (Fla. 1979); 
Mosher v. Speedstar Division of AMCA 
Inter'l, Inc., 979 F.2d 823 (11th Cir. 1992). 
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Marital Bank Accounts as Entireties Property 
What Is the Current State of Florida Law? 


by Henry T. Sorensen II and Philip V. Martino 


lorida courts have long rec- 

ognized that marital bank 

accounts may be held ina 

tenancy by the entireties 
(TBE).! However, the Fifth District’s 
recent decision in Beal Bank, SSB. 
v. Almand & Assoc., 710 So. 2d 608 
(Fla. 5th DCA 1998), demonstrates 
the uncertainty with which courts 
apply the principles underlying the 
TBE doctrine. In a severely frac- 
tured opinion, the three-judge panel 
wrote a one-paragraph per curiam 
opinion affirming the trial court, 
and each judge wrote a separate 
concurring or concurring and dis- 
senting opinion. The individual 
opinions appeared to take diametri- 
cally opposed views on the exact 
same accounts. Other recent 
Florida cases indicate that lower 
courts are substantially at odds 
with certain theories underlying 
TBE principles, and have registered 
opinions from one end of the spec- 
trum to the other on bank accounts 
that appear to be identical. 


TBE and Marital 
Accounts Generally 

To establish a TBE estate in any 
realty or personalty, the four uni- 
ties of time, title, interest, and pos- 
session plus the element of mar- 
riage must be present.” Florida 
banks vary as to whether they will 
open a TBE account.* Unlike 
Florida realty in which a TBE is 
presumed,‘ there is no presumption 
that husband and wife automati- 
cally hold property in a TBE man- 
ner when the language of the bank 
account does not identify any par- 
ticular ownership status. Even as- 


Recent cases 
indicate that lower 
courts are at odds 

with certain theories 
underlying TBE 
principles, and have 
registered opinions 
from one end of the 
spectrum to the other. 


suming that the four unities and 
marriage are present before estab- 
lishing the account, most Florida 
courts also require the depositors 
to demonstrate an intent to hold the 
account in a TBE status.® 

Because most Florida banks do 
not include TBE language on the 
depositors’ signature card, or fail to 
recognize the account ownership 
status entirely, the intent require- 
ment has generated much post- 
judgment and bankruptcy litiga- 
tion. The proofs required by various 
Florida courts are amorphous and 
inconsistent. Borrowers, lenders, 
and lower courts are in need of in- 
tervention by the Florida Supreme 
Court or the Florida Legislature so 
that everyone will more readily dis- 
cern what accounts may be subject 
to the reach of creditors.® 
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The Beal Bank Case 

Beal Bank provides a good foun- 
dation from which to explore the 
TBE issues. Unfortunately, none of 
the four opinions clearly set forth 
the facts as found by the trial court. 
From reviewing the parties’ appel- 
late briefs, we learned that nine 
separate accounts were at issue. 
The accounts and the accompany- 
ing language of the ownership sta- 
tus was as follows: 


Financial 
Institution 


Ownership 
Language 
Barnett Bank’ Amos Almand, Jr. 
and Doris Almand 
Compass Bank Amos Almand III, 
Sue Almand 


Amos Almand or 
Sue Almand 


Compass Bank 


Compass Bank Jane D. Freeman, 


Sandra N. Freeman, 


Amos F. Almand III 
and Sue C. Almand 


Amos Almand (Sal- 
ary Account) 


Compass Bank 


Compass Bank Amos Almand, Jr. or 


Doris Almand 


Compass Bank Amos Almand, Jr. 


and Doris Almand 


SouthTrust Bank Amos Almand, Jr. 
and Doris Almand, 
JT TEN 


Merrill, Lynch® Amos Almand III 


and Sue Almand 


When both of the Almand hus- 
bands defaulted on mortgage and 
note obligations in connection with 
a construction project, Beal Bank 
obtained a foreclosure judgment 


| 
H 
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and ultimately garnished these ac- 
counts.’ The court issued a per cu- 
riam opinion finding that the 
Merrill, Lynch account was subject 
to execution,'’® and the salary ac- 
count held by Compass Bank was 
not subject to execution.'! The rest 
of the accounts were found to be 
TBE accounts, and, therefore, ex- 
empt from execution. 

With respect to the remaining ac- 
counts, Judge Cobb’s concurring and 
dissenting opinion focused on the 
husbands’ testimony that their 
wives did not need consent to “with- 
draw the funds in any of the ac- 
counts for any purpose,” even one 
totally unrelated to the marital 
unit.!? Judge Cobb found significant 
that the husbands did not know the 
legal significance of a TBE account 
when those in the immediate case 
were established, and the wives did 
not testify as to the intent behind 
creating the accounts.'* Based on 
these facts, he believed that the de- 
positors did not meet their burden 
of demonstrating an intent to cre- 
ate TBE accounts. Accordingly, he 
dissented from the per curiam opin- 
ion and would have held none of the 
remaining accounts exempt. Beal 
Bank, 710 So. 2d at 612. 

In contrast, Judge Harris stated 
that the Barnett deposit agreement 
governed the rights between the 
depositors and the bank only, and 
did not govern the depositors’ rights 
vis-a-vis third party creditors. He 
believed that the signature cards 
executed by the depositors on all 
accounts gave each spouse author- 
ity for their withdrawals,’ and the 


testimony showed that the parties 
intended to create accounts “with 
the attributes” of a TBE estate.'® 
These facts, along with the presence 
of the five unities, were enough for 
Judge Harris to believe that all of 
the accounts were held as a TBE. 
Judge Harris expressly noted that 
the parties did not have to know the 
legal significance of the estate when 
it was created, but that “the only 
intent necessary to be proved . .. is 
the intent that each spouse owns the 
entire account and not a divisible 
portion thereof.”"’ 

Judge Sharp sided with Judge 
Harris on all accounts except for 
two. First, he held that the Barnett 
account was subject to execution 
because the deposit agreement ex- 
pressly disclaimed that the account 
was held by the entireties.'* Second, 
the SouthTrust account had the 
term “JT TEN” after the depositors’ 
names, which convinced Judge 
Sharp that the parties did not in- 
tend to hold the funds in a TBE ac- 
count.'? He would not allow parol 
evidence of intent to support the cre- 
ation of a TBE estate when these 
two accounts expressly repudiated 
that estate.?° Judge Sharp also 
found telling the fact that the par- 
ties did not know what a tenancy by 
the entireties was when the ac- 
counts were created, nor did the 
parties discuss the issue with a rep- 
resentative from the respective 
banks.”! 


Burdens of Proof 
and Presumptions 
In Beal Bank, each judge properly 


placed the burden on the Almands 
to prove their actual intent was to 
create a TBE estate in the accounts. 
Florida case law requires parties 
asserting a TBE estate in person- 
alty to prove their intent from the 
facts and circumstances surround- 
ing the transaction. The Florida 
Supreme Court, in First Nat. Bank 
v. Hector Supply Co., 254 So. 2d 777, 
780 (Fla. 1971), noted that problems 
inherent in most personal property 
necessitate the intent mandate. The 
Hector court observed a distinction 
between realty and personalty, find- 
ing that the former was transferred 
infrequently and was made a mat- 
ter of formal record when it did oc- 
cur, which is why the intent behind 
the acquisition of realty is not ques- 
tioned absent fraud.” 

Differences between personalty 
and realty have given Florida courts 
solace in demanding depositors 
show an intent to create a TBE ac- 
count.” This view differs from that 
of other states that afford husband 
and wife depositors a presumption 
that a joint account is taken in an 
entireties status unless indicated 
otherwise or disproven by a party 
in interest. In states that have a 
presumption in favor of a TBE, judg- 
ment creditors often are faced with 
pursuing the individual judgment 
debtor in a supplementary fraudu- 
lent transfer action to determine if 
TBE funds can be recovered.” In 
Roberts & Lloyd, Inc. v. Zyblut, 691 
A.2d 635, 638 (D.C. App. 1997), the 
court noted that “the rights and 
remedies of existing creditors [could 
not] be obliterated by the simple 
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expedient of erecting a tenancy by 
the entireties in property that is oth- 
erwise vulnerable’ to execution.” 
Because of the stringent and con- 
flicting proofs needed by some 
Florida courts to demonstrate the 
depositors’ intent to create the ac- 
count,”* a rebuttable presumption 
that a marital account is held as 
TBE property in the absence of ex- 
press language otherwise would 
conserve judicial resources and so- 
lidify the legitimate expectations of 
borrowers and lenders. 


A Current Anomaly 

Some bankruptcy judges in the 
Southern District of Florida have 
expressly acknowledged that a pre- 
sumption in favor of TBE property 
exists, which must be refuted by the 
creditor.”’ This presumption is es- 
tablished when there is 1) a long- 
standing marriage between the par- 
ties; 2) continuous possession of the 
articles at issue; and 3) testimony 
by one or both of the parties that 
the property in question would not 
be returned to the original pur- 


chaser or donor.”* One bankruptcy 
court in the district has even ex- 
tended this reasoning to assist a 
debtor in substantiating a claim 
that certain bank accounts were 
presumptively entireties property.” 

When the depositors have been 
married a considerable time, the 
party challenging the TBE status of 
a bank account will be able to dis- 
prove intent as depositors will be 
able to establish intent. Typically, 
the only evidence will be the account 
documents (i.e., deposit agreement, 
signature card, etc.) and the testi- 
mony of the depositors. Further- 
more, an overwhelming majority of 
depositors are not well versed in the 
protections of TBE property, as 
Judges Cobb and Sharp found to be 
probative in Beal Bank. At least one 
other court, however, does not con- 
sider the depositor’s lack of legal 
sophistication to be determinative.” 


Use of Parol Evidence 
to Establish Intent 

Some courts that require evidence 
of intent to create a TBE account 
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also bar the use of parol evidence to 
establish that intent.*! One daunt- 
ing problem arises when parol evi- 
dence of intent is sought to be in- 
troduced even though the account 
documents expressly identify a dif- 
ferent type of co-tenancy. In Beal 
Bank, Judge Harris “disagree[d] 
with Judge Sharp that as between 
the depositor and a third party that 
the depositor is bound by the lan- 
guage on the signature card.”*? In- 
stead of precluding the depositors 
from presenting extrinsic evidence 
of their intent, Judge Harris found 
the parol evidence rule inapplicable, 
as Beal Bank was not claiming an 
interest as a third party beneficiary 
of the deposit agreements in- 
volved.** He also cited In re Guard- 
ianship of Medley, 573 So. 2d 892, 
900 (Fla. 2d DCA 1990), for the 
proposition that a signature card 
executed between a depositor and a 
bank is exclusively for the “protec- 
tion” and “convenience” of the par- 
ties involved, and does not affect the 
ownership status of an account.** 

Although parol evidence cannot 
be used to vary, modify, or contra- 
dict the express terms of a written 
contract,*° such is not the case when 
a party who is not a signatory or a 
third party beneficiary of a contract 
is involved. The fact that the judg- 
ment creditor is not a signatory to 
the contract between the bank and 
depositors would appear to preclude 
the creditor from invoking the pa- 
rol evidence rule. 

However, a garnishment proceed- 
ing is unique in that the judgment 
creditor seeks to satisfy a judgment 
by interposing herself in the contrac- 
tual relationship between the deposi- 
tor and a financial institution, often 
to the detriment of the depositor. The 
creditor in a garnishment proceed- 
ing essentially steps into the shoes 
of the depositor, and obtains all of the 
depositor’s rights against the gar- 
nishee.** The depositor should not be 
allowed to introduce parol evidence 
of intent to minimize or eliminate 
the portion of the account available 
to the creditor. While we agree with 
Judge Harris’ position that the credi- 
tor is not a third-party beneficiary 
of the agreement between the de- 


| 
| 
ef 


positor and the bank, in a garnish- 
ment proceeding, the courts should 
deem the creditor to have a direct 
contract with the bank as the de jure 
subrogee or assignee of the deposi- 
tor against the financial institution. 
Because the creditor is then not a 
“stranger” to the deposit agreement, 
the creditor should not be allowed to 
introduce parol evidence where the 
account documents expressly state 
that an estate other than a TBE is 
contemplated.*’ 


Necessity of Straw Transfer 
to Establish TBE Estate 

Beal Bank’s per curiam opinion 
held that the Merrill, Lynch account 
was subject to execution.** Judge 
Cobb expressly noted in his separate 
opinion that “Almand testified that 
his wife’s name was added later af- 
ter he had opened the account, 
thereby negating one of the requi- 
sites for a tenancy by the entire- 
ties.”** Judge Harris agreed on this 
basis, stating that the account 
“lacked the unities of time and title 
and thus is not held as a tenancy by 
the entireties.” Although Florida 
does not technically require the hus- 
band and wife to take realty in the 
same deed or at the same time in 
order to establish a TBE,*! the 
courts apparently maintain the 
common law view that a husband 
or wife cannot simply transfer per- 
sonalty to the marital unit to cre- 
ate a TBE estate.*? Other states 
have indicated that it is not neces- 
sary to erect the fiction of a trans- 
fer through a straw party in order 


to create the estate intended by the 
grantor. We agree. 

As long as the parties’ intent is to 
hold the account as a TBE estate, the 
fact that the parties did not establish 
a wholly new account should not pre- 
clude a finding that the required uni- 
ties exist. Nonetheless, the Florida 
Supreme Court consistently holds 
that intent should be a resolute gov- 
erning factor in finding whether a 
TBE exists,*® but then ignores the 
manifested intent of the parties due 
to an outdated minority rule that re- 
quires a fictional transfer to a straw 
party to effect the estate. 


Conclusion 

Absent intervention by the 
Florida Legislature on any of the 
above issues, the Florida Supreme 
Court should reconsider whether 
the burden of proof should remain 
on the account depositors to prove 
that a TBE account was intended. 
Fraudulent transfer and conversion 
statutes provide an adequate rem- 
edy for creditors to use any evidence 
of misconduct gained in post-judg- 
ment discovery. Addressing this is- 
sue directly will put to rest the cur- 
rent anomaly in bankruptcies in 
southern Florida. 

If depositors must show the intent 
to create the TBE estate, the type 
and quantity of proof should be iden- 
tified. Reported decisions inconsis- 
tently describe the quantum and 
types of evidence necessary to estab- 
lish the requisite intent, with the 
result that the depositor can never 
be sure exactly what to present to 


the court. The court or legislature 
should set forth exactly what “in- 
tent” is required, e.g., an intent to 
establish a TBE account, an intent 
to create accounts “with the at- 
tributes” of the estate, etc. They also 
should clarify whether the ability of 
a spouse to withdraw funds for a 
purpose unrelated to the marital 
unit defeats a TBE estate. 

The court or legislature should 
decide whether a husband and wife 
must know the legal significance of 
a TBE estate when the account is 
created. The absence of this knowl- 
edge has been important to several 
courts that have found that the es- 
tate was not created. 

The court should resolve the is- 
sue of whether the parol evidence 
rule is applicable to exclude testi- 
mony by the depositors when an 
account expressly states that it is 
not an entireties account, or affir- 
matively states that it is something 
other than TBE property. Judge 
Harris and Judge Sharp had differ- 
ing views on this issue in Beal Bank, 
and Florida cases are not consistent 
on the point. 

Finally, given the number of sec- 
ond marriages in current society, the 
court or legislature should recon- 
sider whether to insist upon straw 
party transactions to convert an ex- 
isting account to a TBE account. 
Such a requirement is disingenuous 
given the otherwise predominant 
focus on the parties’ intent. Al- 
though the unities of an entireties 
estate are very important, the Beal 
Bank court elevated form over func- 


Any format. 


Any practice area. 


For a free 30-day trial of the MATT HEW AS BENDER 


Authority® on Personal Injury library, call 1-800-223-1940. Reter with the Brightest Minds in Law" 


THE FLORIDA BAR JOURNAL/APRIL 1999 63 


AS 

? 


tion by allowing execution on the 
Merrill, Lynch account solely be- 
cause the wife’s name was added to 
a preexisting account. O 


1 Bailey v. Smith, 103 So. 833 (Fla. 
1925); see also English v. English, 63 So. 
822 (Fla. 1913) (first Florida case to rec- 
ognize that property can be owned by 
the entireties). For various reasons, 
courts and commentators have soundly 
criticized the TBE doctrine as applied 
to this type of personalty. Winters v. 
Parks, 91 So. 2d 649 (Fla. 1956); Prelimi- 
nary Report and a Request for Guidance, 
memorandum from Ad-Hoc Committee 
on Tenancies by the Entireties to Execu- 
tive Council, Business Section of The 
Florida Bar, June 3, 1998 (on file with 
the authors); Tracey K. Jaensch, Second 
District Court Limits the Rights of 
Spouses to Hold Bank Accounts as Ten- 
ants by the Entireties, 67 Fua. B.J. 41 
(Feb. 1993). 
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2 In re Himmelstein, 203 B.R. 1009, 
1012 (Bankr. M.D. Fla. 1996). 

3 Barnett Bank’s signature card does 
not provide for ownership of the account 
in a TBE status. Further, the bank’s cur- 
rent deposit agreement states: “If you 
open a joint account, or if there are two 
or more owners on the signature card 
or title of the account, you agree that 
all funds in the account are joint prop- 
erty, owned by you and any co-owners 
of the account as joint tenants with right 
of survivorship. Even if Barnett changes 
the title of the account at your request 
or receives oral or written notice that 
you intend to treat the account funds as 
‘Tenants by the Entireties, you agree 
that Barnett may treat the account like 
any other joint account, subject to all the 
terms and conditions in this agreement. 
... The entire account or any part may 
be withdrawn or closed by any of the co- 
owners, and each of you expressly ap- 
points the other(s) to act as agent on the 
account... .” 

The Consumer Account Agreement of 
the Bank of Tampa has a box that the 
depositor may check to designate the 
account as “JOINT-—By entireties.” To 
further confuse matters, the deposit 
agreement also has a provision stating: 
“Joint Account — With Survivorship (And 
Not As Tenants In Common) — is owned 
by two or more persons. Each of you in- 
tend that upon your death the balance 
in the account . . . will belong to the 
survivor(s). If two or more of you sur- 
vive, you will own the balance in the 
account as joint tenants with survivor- 
ship and not as tenants in common.” 

4 Losey v. Losey, 221 So. 2d 417 (Fla. 
1969). 

5 First Nat. Bank v. Hector Supply Co., 
254 So. 2d 777, 781 (Fla. 1971). In addi- 
tion to requiring the four unities, mar- 
riage and intent, Florida now requires 
that, in order to establish that an auto- 
mobile is TBE property, a husband and 
wife must take joint title by the use of 
the conjunctive word “and” between 
their names. AmSouth Bank v. Hepner, 
647 So. 2d 907, 910 (Fla. 1st D.C.A. 1994); 
Stat. §319.22 (1997). 

® The Florida Supreme Court has sug- 
gested that banks should add a TBE as 
an option on their accounts. See Winters 
v. Parks, 91 So. 2d 649, 652 (Fla. 1956). 
However, this is an unrealistic request 
as banks have no incentive to potentially 
preclude the offset of available funds to 
satisfy a debt owed to the bank by only 
one of the depositors. Although a bank 
may state in its deposit agreement that 
a TBE ownership of the account is not 
valid as against the bank, the bank will 
always want to be assured of the best 
possible position to recover any funds 
in a depositor’s account if necessary to 
satisfy a debt owed to the bank. 

7 The Barnett deposit agreement con- 
tained a provision that stated the account 
was held as “joint tenants with rights of 
survivorship and not as tenants in com- 
mon or tenants by the entireties .. . .” Beal 
Bank, 710 So. 2d 608, 615 n.7. 
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8 The Merrill, Lynch account involved 
the ownership of stock. Initial Brief of 
Appellant p.4. 

® Td. at p.1. 

10 The Merrill, Lynch stock account was 
not exempt because Sue Almand’s name 
was added after her husband had estab- 
lished the account. Beal Bank, 710 So. 
2d at 610, 616. (Harris, J. concurring in 
part, dissenting in part). 

11 The judges presumably held the sal- 
ary account exempt on the basis of the 
“head of family” status of Almand III. 
See Fa. Stat. §222.11 (1997). 

2 Beal Bank, 710 So. 2d at 611 (Cobb, 
J. concurring in part, dissenting in part). 

13 Td.; accord Terrace Bank v. Brady, 598 
So. 2d 225, 228 (Fla. 2d D.C.A. 1992). 

M4 Beal Bank, 710 So. 2d at 616 n.2; see 
also Carlos A. Rodriguez, Joint Owner- 
ship Of Bank Accounts In Florida By 
Husband And Wife: When Does A 
Spouse’s Interest In Account Funds Sur- 
vive Their Withdrawal By The Other 
Spouse?, 71 Fua. B.J. 26 (Jan. 1997). 

15 Beal Bank,710 So. 2d at 616 n.2. This 
agency theory has been used by the 
Florida Supreme Court to state that 
checks signed by both spouses are un- 
necessary. See Hagerty v. Hagerty, 52 So. 
2d 432, 434 (Fla. 1951); In re Lyons Es- 
tate, 90 So. 2d 39, 41-42 (Fla. 1956); cf 
Sitomer v. Orlan, 660 So. 2d 1111, 1113 
n.1 (Fla. 4th D.C.A. 1995) (“[A] remedial 
statutory change would be the require- 
ment that both bank account owners 
sign entireties account checks.”). 

16 Beal Bank, 710 So. 2d at 617. 

17 Td.; accord Terrace Bank v. Brady, 598 
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So. 2d 225, 229 (Fla. 2d D.C.A. 1992) 
(Patterson, J., dissenting) (finding intent 
to own account as “husband and wife” 
with surrounding facts sufficient to es- 
tablish the estate). On this issue, Judge 
Harris noted that the testimony of the 
husbands alone was sufficient to estab- 
lish the estate. 

18 Beal Bank, 710 So. 2d at 614-15. 

19 Td. Although the language of the ac- 
count agreement was not quoted, Judge 
Sharp’s comments indicate that the 
agreement expressly required more if 
another form of ownership was in- 
tended. 

20 Id.; accord Hurlbert v. Shackleton, 
560 So. 2d 1276, 1279 (Fla. 1st D.C.A. 
1990) (holding parol evidence of intent 
unnecessary where bonds were offered 
in a TBE form of ownership but husband 
and wife selected a joint tenancy). With- 
out parol evidence, it is difficult to con- 
ceive of exactly what evidence Judge 
Sharp would allow to establish the cre- 
ation of the TBE estate. Judge Harris 
stated that resort to the parol evidence 
rule was not permitted since Beal Bank 
was not a third-party beneficiary of the 
deposit agreement. Beal Bank, 710 So. 
2d at 616 n.2. Judge Cobb did not ad- 
dress the issue as he found other defects 
with the accounts. The parol evidence 
rule and its applicability to marital bank 
accounts are discussed below. 

21 Beal Bank, 710 So. 2d at 615. 

22 Hector, 254 So. 2d at 780; see also 
Winters v. Parks, 91 So. 2d 649, 651-52 
(Fla. 1956). 

23 Although none of the Beal Bank 
judges stated the exact evidentiary stan- 
dard to be imposed on the depositors, 
some courts have elevated this burden 
to the clear and convincing level. First 
Nat. Bank, 254 So. 2d at 782 (Dekle, J. 
concurring); Terrace Bank v. Brady, 598 
So. 2d 225, 228 (Fla. 2d D.C.A. 1992). 

24 See, e.g., In re Estate of Matson, 542 
A.2d 147, 152—153 (Pa. Super. 1988) (re- 
quiring clear and convincing evidence to 
rebut presumption); Roberts & Lloyd, 
Inc. v. Zyblut, 691 A.2d 635, 639-40 (D.C. 
App. 1997) (same); In re Estate of O’Neal, 
409 S.W.2d 85, 91 (Mo. 1966) (requiring 
proof beyond a reasonable doubt to re- 


but presumption); Griffin v. Prince, 632 
S.W.2d 532 (Tenn. 1982). Cf Beacon Mill- 
ing Co. v. LaRose, 418 A.2d 32, 34 (Vt. 
1980) (statutory protection of entireties 
property from individual debts can be 
trumped by a finding of intent not to 
hold the account in a TBE status re- 
manding case for a determination of the 
depositors’ intent); McGuire v. Benton 
State Bank, 342 S.W.2d 77, 78 (Ark. 
1961); Traders Travel Int'l, Inc. v. Howser, 
753 P.2d 244, 246 (Haw. 1988) (statutory 
requirement that entireties property 
established only where “the tenor of the 
instrument [establishing the estate] 
manifestly indicates such intention”); 
Hoyle v. Hoyle, 66 A.2d 130, 132 (Del. 
1949) (alluding to the intent of the de- 
positors establishing a presumption in 
favor of the tenancy). 

25 See Cooper v. Freer, 385 S.W.2d 340 
(Mo. Ct. App. 1964); Griffin, 632 S.W.2d 
at 537. 

26 Compare e.g., Beal Bank, 710 So. 2d 
at 617 (Harris, J., concurring and dis- 
senting) (stating that testimony of hus- 
bands as to intent was sufficient) and 
In re Wincorp, 185 B.R. 914, 919-20 
(Bankr. S.D. Fla. 1995) (stating that the 
debtor’s testimony alone was sufficient), 
with In re Stanley, 122 B.R. 599, 604 
(Bankr. M.D. Fla. 1990) (stating that the 
court must have testimony beyond that 
of the debtor or the debtor’s spouse to 
establish intent sufficient to find prop- 
erty held in a TBE) and In re Koesling, 
210 B.R. 487, 491 (Bankr. N.D. Fla. 1997) 
(same). 

27 In re Richardson, 151 B.R. 613, 616 
(Bankr. S.D. Fla. 1993); In re Luna, 100 
B.R. 605, 606 (Bankr. S.D. Fla. 1989). 

28 In re Luna, 100 B.R. at 606. To an 
extent, the last element of this list ar- 
guably goes to the intent of the deposi- 
tors, so that the presumption is not tech- 
nically a supposition that the account is 
TBE property. 

29 In re Wincorp, Inc., 185 B.R. 914, 919 
(Bankr. S.D. Fla. 1995). 

30 Td. at 920 (stating that where credi- 
tor challenged claimed exemption based 
on debtor’s lack of understanding of the 
TBE estate, “[t]his argument is as per- 
suasive as saying that because a person 


does not understand the specific rights 
provided under our Bill of Rights, he or 
she could not possibly be entitled to its 
protections ....”); cf Beal Bank, 710 So. 
2d at 611 (Cobb, J., concurring and dis- 
senting) (finding that intent to create 
TBE property in bank accounts could not 
be found where husbands did not know 
what the estate was when they estab- 
lished the accounts). 

31 Sitomer v. Orlan, 660 So. 2d 1111 
(Fla. 4th D.C.A. 1995); AmSouth Bank 
v. Hepner, 647 So. 2d 907 (Fla. 1st D.C.A. 
1994). 

32 Beal Bank, 710 So. 2d at 615 n.2. 

Id. 

34 Beal Bank, 710 So. 2d at 615 n.2. 

35 Wickenheiser v. Ramm Vending Pro- 
motion, Inc., 560 So. 2d 350, 352 (Fla. 
5th D.C.A. 1990). 

36 Hamilton v. Hanks, 309 So. 2d 229, 
230 (Fla. 4th D.C.A. 1975); Oper v. Air 
Control Products, Inc., 174 So. 2d 561, 
563 (Fla. 3d D.C.A. 1965). 

37 As a practical matter, however, one 
would imagine that a contract creditor 
such as Beal Bank is able to include a 
provision in a personal guarantee with 
a client, similar to that of Barnett Bank, 
see supra note 4, that as to the client, 
any funds (whether TBE property or not) 
can be used to satisfy any debt from a 
default on a mortgage and note. Why 
lending institutions have failed to do this 
is unknown. 

38 Beal Bank, 710 So. 2d at 608. 

39 Td. at 610. 

40 Td. at 616. 

41 See Fia. Stat. §689.11(1)(b) (1997). 

42 Such a transfer would not satisfy the 
limits of time and title, as Judge Harris 
noted. Beal Bank, 710 So. 2d at 616; See, 
e.g., Hepner, 647 So. 2d at 909; cf: Win- 
ters v. Parks, 91 So. 2d 649 (Fla. 1956). In 
Winters, the husband had added his sec- 
ond wife’s name on to his signature card 
after they were married without establish- 
ing a new account. Apparently, because 
there was no challenge to the existence of 
the five unities, the court focused solely 
on the intent issue. 

43 See First Nat. Bank v. Hector Supply 
Co., 254 So. 2d 777, 781 (Fla. 1971); Win- 
ters v. Parks, 91 So. 2d 649, 652 (Fla. 1956). 
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ow many times have you 

heard an insurer deny 

coverage due to a mate- 

rial misrepresentation 
on an insured’s application for in- 
surance? Under what circum- 
stances may an insurer rescind cov- 
erage for misrepresentation in an 
insurance application? Often pre- 
miums are refunded to the insured; 
the claim file is closed; and the ob- 
ligation is terminated. Insurers ar- 
gue that any material misrepresen- 
tation lays the groundwork for the 
insurance carrier to deny the claim 
brought by the insured and thus 
void the insurance policy. 


Green v. Life & 
Health of America 

The Florida Supreme Court re- 
cently paved a new avenue in the 
realm of “material misrepresenta- 
tion” in Allen Green v. Life & Health 
of America, 704 So. 2d 1386 (Fla. 
1998). In Green, the Supreme Court 
looked at the issue of an insured’s 
“best knowledge and belief.” The 
court held that when the phrase 
“best knowledge and belief” is found 
in an application for insurance, a 
factual issue arises as to whether 
the applicant had knowledge of a 
previous medical condition which 
would negate coverage. Absent ex- 
press fraud in the insurance appli- 
cation, as found in Continental As- 
surance Co. v. Carroll, 485 So. 2d 
406 (Fla. 1980), the applicant can- 
not be denied coverage unless there 
is extrinsic evidence to show that 
the applicant knew of the condition 
which he or she denied in the ap- 
plication for insurance coverage. 


by Jerold Hart 


The insurer now has 
the obligation to 
inquire as to the 

medical condition of 

the applicant prior to 
the issuance of the 
policy or else 
coverage will apply. 


In Green, Harold Green com- 
pleted an application for insurance 
coverage with Life & Health of 
America, a home health care in- 
surer. The application asked Mr. 
Green whether to the best of his 
knowledge and belief he had ever 
had kidney failure or chronic ob- 
structive pulmonary disease.’ Mr. 
Green responded in the negative. 
The evidence showed that while Mr. 
Green, an octogenarian, was suffer- 
ing from what his physicians diag- 
nosed as chronic obstructive pulmo- 
nary disease and renal failure, Mr. 
Green did not know of the medical 
conditions because his treating phy- 
sicians never informed him that he 
had the specific diseases. Rather, 
his physicians told Mr. Green that 
he had “sluggish kidneys, a little 


66 THE FLORIDA BAR JOURNAL/APRIL 1999 


asthma, and a little bronchitis.”? Mr. 
Green was totally unaware of his 
true condition and, therefore, had 
no reason to reveal such a diagno- 
sis on his application for insurance. 

Mr. Green later made a claim 
under the policy. The insurer denied 
the claim on the basis that there 
was a misrepresentation on the 
application of insurance and, there- 
fore, the policy should be canceled 
and premiums returned. 

Harold Green sued Life & Health 
of America, Inc., on the denial. When 
Harold Green died, his estate pro- 
ceeded forward. The record reflected 
that Life & Health of America did 
no investigation before issuing the 
policy, although a treating physician 
was listed on the policy application. 
It was not until a much later date 
following issuance of the policy (ap- 
proximately a year later) that the 
insurer conducted medical inquiry 
and found that Harold Green had 
suffered from chronic renal failure 
and chronic obstructive pulmonary 
disease. 

Life & Health of America filed 
a motion for summary judgment 
and an affidavit in support indi- 
cating that otherwise it would not 
have issued the policy because 
there was a nonintentional mate- 
rial misrepresentation on the ap- 
plication for insurance coverage. 
The trial court entered summary 
final judgment on behalf of Life & 
Health of America, finding that 
there was a material misrepresen- 
tation which affected the risk, 
even if the misrepresentation was 
made in good faith.* The appellate 
court held that Continental Assur- 
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ance Co. v. Carroll, 485 So. at 406, 
compelled it to confirm the grant- 
ing of the summary judgment, de- 
spite the fact that Harold Green 
had no knowledge of his condition 
and that any misrepresentation 
was, therefore, unintentional. 

Green cited on appeal a line of 
federal cases which imposed a dif- 
ferent standard of accuracy, but 
the Fourth District Court of Appeal 
upheld the summary judgment 
based upon F-\S. §627.409, and cer- 
tified conflict with Carter v. United 
of Omaha Life Insurance, 685 So. 
2d 2 (Fla. lst DCA 1996). 


Carter v. United of 
Omaha Life Insurance 

In Carter, the court held that an 
insurer establishes a less stringent 
standard than that contained in F‘S. 
§627.409(1), for determining mis- 
representations, omissions, conceal- 
ment of facts, and incorrect state- 
ments, when the policy application 
has a “knowledge and belief” provi- 
sion. If a knowledge and belief pro- 
vision appears in a health insurance 
application, for practical purposes, 
the question becomes: If one an- 
swers to the best of one’s knowledge 
and belief, how can he or she be pe- 
nalized except due to extrinsic evi- 
dence of fraud? 

In Carroll, the applicants had 
knowledge that their child had de- 
veloped a heart murmur prior to 
completion of the application for 
insurance. In that instance, any 
misrepresentation materially affect- 
ing the risk (extrinsic fraud) could 
be proved by the evidence because 
the answer in the application was 
that the child was in good health. 
Based upon knowledge of the appli- 
cant, the court may find that the 
statement was false as a matter of 
law and grant asummary judgment 
on behalf of the health insurance 
provider. 

Therefore, a case based upon best 
knowledge and belief can be de- 
feated when it is proved that the 
applicant had knowledge of the de- 
fect and failed to include it on the 
application. Judge Pariente, in her 
dissenting opinion in Green v. Life 
& Health of America, 692 So. 2d 220 


(Fla. 4th DCA 1997), discussed the 
twin qualifiers of knowledge and 
belief. Judge Pariente stated that 
the knowledge must not defy belief: 
“What the applicant, in fact, be- 
lieved to be true is the determining 
factor in judging the truth or falsity 
of his answer, but only so far as that 
belief is not clearly contradicted by 
the factual knowledge on which it 
is based.” 


Federal Cases 

Prior to the Supreme Court’s 
analysis and opinions in Green, an 
emerging change in the law on in- 
surance applications was occurring 
in the federal courts. For example, 
in William Penn Life Insurance of 
New York v. Sands, 912 F.2d 1359 
(11th Cir. 1990), a man named 
Pelegrino truthfully answered an 
insurance application based on his 
“knowledge and belief” that he did 
not have cancer or a blood disorder. 
Pelegrino later found out through 
testing that he had the HIV virus 
and he was diagnosed as having 


AIDS. The court held that since there 
was no evidence that Pelegrino knew 
of the disease at the time the appli- 
cation was completed, there could 
not be a misstatement because the 
application was based on Pelegrino’s 
“knowledge and belief.” 

Apparently, the Supreme Court of 
Florida gave emphasis to Sands in 
formulating its opinion in Green.‘ In 
Sands, the responses to the ques- 
tions by Pelegrino were held not to 
be misstatements or misrepresenta- 
tions but they were entirely truth- 
ful and accurate according to the 
applicant’s knowledge and informa- 
tion. F.S. §627.409 did not apply be- 
cause: “In order for an insurer to re- 
scind a policy due to a misstatement 
in the insured’s application, such 
misrepresentation or nondisclosure 
must be in response to an insurer’s 
request for that information.” 

In the Sands case, the only re- 
quested information was the disclo- 
sure to the best of the insured’s 
knowledge and belief. This is exactly 
what was provided by Pelegrino, 
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nothing more, nothing less. The 
Sands court explained that if the 
insurer wished to retain the ability 
to void the contract due to inaccu- 
racies in the application, the “know!- 
edge and belief” language should 
not have been included in the ap- 
plication. According to the court: 
Such language would reasonably induce 
an insurance applicant to believe that 
they were covered under the policy if 
they answered the questions to the best 
of their knowledge and the insurer sub- 
sequently issued the policy. To permit an 
insurer to rescind a policy containing 
“knowledge and belief” language due to 
an unknowing misstatement not only 
contravenes the terms of the contract 
itself, but is unfair as well. Insurance 
applicants faced with a policy that un- 
ambiguously stated that it could be 
voided for unknowing misstatement 
might have rejected those terms and 
sought another policy, or they might 
have undergone a full physical exami- 
nation to insure that their beliefs as to 
their health conformed to their repre- 
sentation. Conversely, had Penn Life 
really thought it essential to know the 
actual physical condition of its appli- 
cants, it could have mandated a physi- 
cal examination as a condition of issu- 
ing the policy.® 


Pre-issuance Investigation 
Now Advisable 

Due to the Supreme Court’s deci- 
sion in Green, it is critical to review 
the application for insurance for the 
phrase, “the answers are full, true 
and complete to the best of my 
knowledge and belief.” If that 
phrase appears on the application, 
then the applicant’s knowledge and 
belief is what controls. 

In Green, Life & Health of 
America knowingly promoted and 
sold insurance policies to elderly 
citizens, including those over 80 
years of age. It is axiomatic that this 
age group of applicants would have 
some sort of maladies. Certainly 
every opportunity is afforded the 
prospective insurer to investigate a 
policy application, especially when 
the applicant discloses the names of 
treating physicians. If policies are 
sold to elderly individuals, and es- 
pecially those 80 years plus, they, by 
their nature, likely will be a group 
exhibiting poor health. Accordingly, 
pre-issuance investigation should 
be mandatory when accepting those 
sorts of policies. 


Defending a Client Whose 
Policy Has Been Canceled 

Pragmatically speaking, what 
steps should the attorney take when 
representing an applicant whose 
policy has been canceled and pre- 
mium returned? 

1) Closely scrutinize the language 
of the actual policy application com- 
pleted by your client. If there is a 
“knowledge and belief” phrase in the 
application, determine if the appli- 
cant had prior knowledge of the an- 
swer to specific questions answered 
in the negative, such as renal fail- 
ure, heart attacks, chronic obstruc- 
tive pulmonary disease, cancer, etc. 

2) Meet with medical providers 
and obtain hospital and medical 
records, including doctors’ notes, 
which may reveal undisclosed prior 
medical conditions affecting the risk. 

3) Compare the applicant’s an- 
swer on the application to the medi- 
cal condition uncovered. Determine 
if the applicant was ever informed 
by medical providers that he or she 
suffered from a specific medical con- 
dition and, if so, when the condition 
manifested itself and when the pa- 
tient first had knowledge. 

It is clear that the Green case has 
eased the burden of an applicant in 
filling out an application of insur- 
ance, whether it is life insurance, 
home health, health insurance, or 
disability insurance, when the ap- 
plication has a “based upon your 
best knowledge and belief” provi- 
sion. If the applicant can prove he 
or she truly has no knowledge of a 
malady, the applicant should prevail 
in any attempt by the insurer to 
deny coverage based upon 
nonintentional material misrepre- 
sentation of the policy. 


Conclusion 

The Green case now makes for a 
more equitable playing field for 
those applicants who may have been 
denied coverage because of condi- 
tions that existed that they were 
unaware of at the time of the 
completion of the application for 
insurance. 

The ruling by the Supreme Court 
in Green is more equitable for the 
following reasons: 
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1) The applicant now has the as- 
surance that based upon his or her 
knowledge and belief the policy can- 
not be terminated because of a find- 
ing by the insurance company that 
was beyond the applicant’s knowl- 
edge and belief. The important thing 
now is the subjective “believable” 
thought of the applicant at the time 
of the completion of the application. 

2) The Green case will avoid the 
cancellation of policies when the in- 
surer knew that there might be a 
coverage problem due to conditions 
that were not known to the appli- 
cant at the time. For instance, a 
policy sold to octogenarians neces- 
sarily implies that the applicant 
may have a medical condition. Prior 
to the Green case, a denial of cover- 
age was automatically sent out 
when it was found that the appli- 
cant did have prior medical condi- 
tions that were material to the risk 
but unknown to the applicant. 
Therefore, in an effort to be more 
equitable, the insurer now has the 
obligation to inquire as to the medi- 
cal condition of the applicant prior 
to the issuance of the policy or else 
coverage will apply. Q 


1 Green, 704 So. 2d at 1388. 

2 Jd. 

3 See Fia. Stat. §627.409. 

4 Green, 704 So. 2d at 1389-90. 

5 Sands, 912 F.2d at 1364 n.7. See also 
Lee Master v. USAA Life Insurance Co., 
922 F. Supp. 581 (M.D. Fla. 1996). 
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Real Property, Probate and Trust Law 


he Butler Act was passed 
in 1921 and essentially 
reenacted the earlier Ri- 
parian Act of 1856. Like 
the Riparian Act, the purpose of the 
Butler Act was to create and stimu- 
late commerce and to encourage up- 
land riparian owners to improve 
their waterfront property.' In order 
to accomplish this purpose, water- 
front owners were permitted under 
the act to obtain title to submerged 
lands adjacent to their uplands by 
bulkheading, filling, or perma- 
nently improving the submerged 
lands.” Although it was repealed by 
implication in 1951,° and expressly 
in 1957,* the Butler Act continues 
to affect the title to submerged 
lands that were so improved prior 
to its repeal. 

In the recent decision, City of West 
Palm Beach v. Board of Trustees of 
the Internal Improvement Trust 
Fund, 714 So. 2d 1060 (Fla. 4th DCA 
1998), the Fourth District Court of 
Appeal, on motion for rehearing, 
withdrew its earlier opinion’ adopt- 
ing the rationale utilized by the 
Third District Court of Appeal in 
State Board of Trustees of the Inter- 
nal Improvement Trust Fund v. Key 
West Conch Harbor, Inc., 683 So. 2d 
144 (Fla. 3d DCA 1996), substitut- 
ing in its place a conflicting opin- 
ion holding that dredging is not a 
“permanent improvement” under 
the Butler Act.°® 

Reversing not only itself but also 
a slow trend of judicial expansion 
of the activities considered to be 
permanent improvements under 
the Butler Act, the Fourth District 
Court of Appeal rejected the Third 


Dredging Up the Butler Act 


by Edwin A. Steinmeyer 


Two decisions seem 
to balance the true 
purpose of the 
Butler Act and the 
changed perspective 
of the state’s 
balance between 
preservation and 
progress. 


District’s case-by-case approach to 
determining whether certain types 
of dredging operated to convey title 
under the act. Although soon the 
Florida Supreme Court should ren- 
der the ultimate pronouncement on 
the issue,’ the court, along with the 
First and Third districts, has, at 
least tacitly, already decided it. 

In Holland v. Fort Pierce Financ- 
ing & Construction Co., 27 So. 2d 
76 (Fla. 1946), the court addressed 
the applicability of the Butler Act 
to extensive improvements the Fort 
Pierce Financing and Construction 
Company had made to its riparian 
uplands and the abutting sub- 
merged lands. Among the “improve- 
ments” recognized by the court and 
included within the grant of title 
under the Butler Act was the dredg- 
ing of channels, boat slips, turning 


basins, and a deep water channel 
across the Indian River.’ The court 
noted that each of these activities 
was necessary to make the improve- 
ment usable as a whole.’ 


The Train Begins to Roll 

Later, in Jacksonville Shipyards, 
Inc. v. Department of Natural Re- 
sources, 466 So. 2d 389 (Fla. 1st 
DCA 1985), the First District Court 
of Appeal used the term “improve- 
ments” to describe, inter alia, dredg- 
ing of open waters between piers 
and docks.’ Although it did not ex- 
plicitly rule that dredging consti- 
tuted a permanent improvement 
under the act, the court clearly rec- 
ognized the dredged area as an im- 
provement, and included the 
dredged area within the submerged 
lands disclaimed to Jacksonville 
Shipyards, Inc., under the Butler 

Finally, the Third District Court 
of Appeal expressly addressed the 
issue of whether dredging consti- 
tuted a permanent improvement 
under the Butler Act in Key West 
Conch Harbor.” The first court to 
address the question specifically, 
the Third District, found that the 
dredging at issue constituted a per- 
manent improvement, but declined 
to rule as such across the board, 
deferring to a case-by-case ap- 
proach.'* To assist in making this 
determination, the court required 
that the surrounding land and 
other improvements qualifying un- 
der the Butler Act be considered in 
addition to the dredged land." 

In holding that the dredging at 
issue was a permanent improve- 
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ment under the Butler Act, the court 
recognized that the dredged area 
was adjacent to other improvements 
and, without the dredging, the im- 
provements otherwise qualifying 
under the act would be useless.'° 
The court distinguished dredging 
around a pier for access to the pier 
from dredging offshore simply for 
the purpose of providing fill. The 
court found that the latter would not 
transfer title under the Butler Act.’° 

The specific issue of whether 
dredging constitutes a permanent 
improvement under the Butler Act 
was not addressed again until taken 
up by the Fourth District Court of 
Appeal in City of West Palm Beach 
v. Board of Trustees of the Internal 
Improvement Trust Fund." In City 
of West Palm Beach, the court ini- 
tially reversed the trial court’s de- 
cision to disclaim to the city only the 
submerged lands directly beneath 
four piers in the Palm Harbor Ma- 
rina and its holding that the 
dredged area between and around 
the piers did not constitute a “per- 
manent improvement” under the 
Butler Act.'® Relying on the Third 
District’s opinion in Key West as 
“particularly instructive,” the court 
found that the piers in the Palm 
Harbor Marina would be useless 
without the incidental dredging.’® 
The court noted that, similar to the 
dredging in Key West, the dredging 
was not done for the sole purpose of 
filling other land.”° The court went 
on to adopt the Third District’s case- 
by-case approach, including consid- 
eration of the surrounding lands 
and other qualifying improvements 
made.”! 


Fourth District 
Hits the Brakes 

Almost one year later, the Fourth 
District Court granted the Board of 
Trustees’ motion for rehearing and 
substituted a conflicting opinion for 
its prior one, this time affirming the 
trial court’s decision to disclaim to 
the City of West Palm Beach only 
the submerged lands immediately 
beneath four piers in the Palm Har- 
bor Marina.”? On rehearing, the 
court began its analysis by noting 
that the case was not about “the 


The state no longer 
freely grants leases 
of sovereign 
submerged lands or 
permission to dredge 
these lands. If 
granted, permission 
comes with a 
significant price. 


City’s ability to continue to dredge 
in the area surrounding the piers, 
so that the marina will continue to 
be viable.” 

This statement indicates that the 
court assumed that the city’s lack 
of fee simple title to the submerged 
lands would have no significant 
bearing on whether it would later 
be permitted to dredge the area sur- 
rounding the piers. Apparently, this 
assumption was sufficient to permit 
the court to disregard the Third 
District’s approach of considering 
the utility of the improvement ab- 
sent incidental dredging. In practice, 
however, dredging of submerged 
lands is frowned upon by regulatory 
and proprietary agencies, and the 
city’s ability to maintain the viabil- 
ity of the marina without having 
title to the submerged lands is far 
from absolute. Concerned over what 
the city might do with title to the 
submerged lands, the court ignored 
what the city likely would not be 
able to do without title.”* 

The court then proceeded to de- 
tail the history of the Butler Act and 
its purpose, concluding with a strict 
construction of the act that served 
to convey title only with the build- 
ing of wharves, the filling of land 
with the erection of permanent 
buildings upon the fill, or, at the very 
least, the construction of permanent 
structures on the submerged 
lands.” Although the court’s strict 
construction argument, an argu- 
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ment espoused by the Board of 
Trustees for some time, has some 
merit, the court neglected to address 
the effect on its construction of the 
Butler Act’s disjunctive phrase 
“bulkheaded or filled in or perma- 
nently improved” which formed 
the basis of prior contrary opinions. 
The court’s summary dismissal of 
this established precedent strains 
the credibility of its opinion. 

In the opinion, the Fourth District 
first states that no Supreme Court 
case holds that dredging in conjunc- 
tion with the erection of piers con- 
stitutes a permanent improvement 
under the Butler Act.?” However, no 
Supreme Court case specifically 
holds that it does not. Moreover, 
while not specifically holding that 
dredging confers title under the act, 
the Supreme Court in Holland rec- 
ognized that the dredging of chan- 
nels and turning basins were im- 
provements that made the filled 
lands usable and resulted in benefi- 
cial commerce, “one of the objectives 
contemplated by the Legislature in 
the enactment of the [Act].”** This 
finding lends support to the Third 
District’s case-by-case approach, 
looking to the effect of the dredging 
on the utility of other improve- 
ments. 

The Fourth District Court then 
distinguished Jacksonville Ship- 
yards, stating that the First District 
“never honed in” on whether the 
dredged land involved was subject 
to the act.”* To the contrary, the First 
District Court twice recognized in 
its opinion that the area subject to 
disclaimer included dredging.*” 

The Fourth District followed its 
dismissal of Jacksonville Shipyards 
by criticizing the Key West decision, 
labeling the Third District Court’s 
view as “too myopic” for failing to 
look beyond Jacksonville Shipyards 
for precedent.*! The Fourth District, 
however, disregarded pertinent lan- 
guage within the act, choosing not 
to recognize the implicit holding in 
Jacksonville Shipyards and failing 
to note that dredged areas were also 
labeled “improvements” in Holland. 
The Fourth District Court then re- 
turned to its earlier argument to 
distinguish Key West and bolster its 
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strict construction of the act, reason- 
ing that incidental dredging to keep 
the Palm Harbor Marina functional 
“would not be precluded because the 
State, and not the landowner, holds 
title to the submerged land.”? The 
court further noted that the record 
before it reflected that when the 
Butler Act was in effect, the state 
freely granted upland owners per- 
mission to dredge, but reserved the 
rights of the public to the open wa- 
ters.** 

The court, perhaps unwittingly, 
has struck upon the true issue fac- 
ing upland owners of riparian im- 
provements. The state no longer 
freely grants leases of sovereign 
submerged lands or permission to 
dredge these lands. If permission is 
granted, it comes with a significant 
price, and leases of submerged lands 
are for a term and not automatically 
renewable. A modern day owner of 
improvements such as those dis- 
claimed in Holland, Jacksonville 
Shipyards, Key West, and City of West 
Palm Beach could easily find the 
improvements unusable, or usable 
only at a high premium, due to the 
present policies of the state’s pro- 
prietary and regulatory agencies. 
Whether this change in how sub- 
merged lands are valued will be re- 
flected in the Supreme Court’s reso- 
lution of the conflict soon should be 
known. 


Conclusion 

The Third District Court’s case- 
by-case approach, also implicitly ap- 
plied in Holland and Jacksonville 
Shipyards, seems to be the best bal- 
ance between the true purpose of 
the Butler Act—to encourage and 
benefit commerce and navigation— 
and the changed perspective of the 
state’s balance between preserva- 
tion and progress. Ironically, those 
individuals who risked their dollars 
to further the state’s old policies 
may be the same souls now forced 
to pay for its new ones. 


1 Jacksonville Shipyards, Inc. v. De- 
partment of Natural Resources, 466 So. 
2d 389, 391 (Fla. 1st D.C.A. 1985). 

2 1921 Fla. Laws ch. 8537, §1. 
3 57 Fla. Op. Att’y Gen. 215 (1957); but 


see Department of Natural Resources v. 
Industrial Plastics Technology, Inc. , 603 
So. 2d 1303 (Fla. 5th D.C.A. 1992). 

4 1957 Fla. Laws ch. 362. 

5 City of West Palm Beach v. Board of 
Trustees of the Internal Improvement 
Trust Fund, 1997 WL 529744 (Fla. 4th 
D.C.A. 1997). 

§ 1921 Fla. Laws ch. 8537 §1 (the “But- 
ler Act”) provides, in pertinent part: “The 
State of Florida . . . subject to any in- 
alienable trust under which the State 
holds said lands, divests itself of all right, 
title and interest to all lands covered by 
water lying in front of any tract of land 
owned by the United States or by any 
person, natural or artificial, or by any 
municipality, county or governmental 
corporation under the laws of Florida, 
lying upon any navigable stream or bay 
of the sea or harbor, as far as to the edge 
of the channel, and hereby vests the full 
title to the same, subject to said trust in 
and to the riparian proprietors, giving 
them the full right and privilege to build 
wharves into streams or waters of the 
bay or harbor as far as may be neces- 
sary to affect the purposes described, 
and to fill up from the shore, bank or 
beach as far as may be desired, not ob- 
structing the channel, but leaving full 
space for the requirements of commerce, 
and upon lands so filled in to erect ware- 
houses, dwellings or other buildings and 
also the right to prevent encroachments 
of any other person upon all such sub- 
merged land in the direction of their 
lines continued to the channel by bill in 
chancery or at law, and to have and 
maintain action of trespass in any court 
of competent jurisdiction in the State, 
for any interference with such property, 
also confirming to the riparian propri- 
etors all improvements which may have 
heretofore been made upon submerged 
lands. 

“Provided, that the grant herein 
made shall apply to and affect only those 
submerged lands which have been, or 
may be hereafter, actually bulk-headed 
or filled in or permanently improved con- 
tinuously from high water mark in the 
direction of the channel, or as near in 
the direction of the channel as practi- 
cable to equitably distribute the sub- 
merged lands, and shall in no wise af- 
fect such submerged lands until actually 
filled in or permanently improved.” 

7 The Fourth District certified conflict 
with Key West pursuant to Fa. R. App. 
P. 9.030(a)(2)(A)(vi). 

8 Holland, 27 So. 2d at 82. The im- 
provements noted by the court included 
dredging channels and turning basins, 
erecting piers, installing bulkheads, fill- 
ing in land, and constructing docks, 
packinghouses and precooling plants. 

® Holland, 27 So. 2d at 82. 

10 Jacksonville Shipyards, 466 So. 2d at 
390. 

1! Td. The improvements listed by the 
court consisted of, inter alia: a marine 
railway dry dock; two docks and a pier; 
two floating dry docks, two gantry 
cranes; 446.2 feet of bulkheading; dredg- 


ing of the open waters between the piers 
and docks; three separate piers with 
warehouses and railroad tracks; and a 
concrete drive. Jacksonville Shipyards, 
466 So. 2d at 390 n.3. 

12 Key West Conch Harbor, Inc., 683 So. 
2d 144. 

4 Td. at 146. 

15 Td. at 145. 

7 City of West Palm Beach, 714 So. 2d 
1060. 

18 City of West Palm Beach v. Board of 
Trustees of the Internal Improvement 
Trust Fund, 1997 WL 529744 (Fla. 4th 
D.C.A. 1997). 

19 Td. at 2. 

21 Td. at 3. 

22 City of West Palm Beach, 714 So. 2d 
1060. 

3 Td. at 1061. 

24 The court noted an exchange be- 
tween the city’s attorney and the trial 
court judge in concluding that transfer 
of fee simple title to dredged, submerged 
lands under the Butler Act could con- 
ceivably give rise to filling of the sub- 
merged lands for more intensive devel- 
opment. See id. at 1061 and note 2. 
Again, however, the court overlooked the 
formidable, if not impossible, task of ob- 
taining a permit and lease from the state 
for such activities. 

25 Td. at 1063. 

26 (Emphasis supplied). The court also 
chose not to include in its quotation of 
§1 of the Butler Act the following phrase: 
“also confirming to the riparian propri- 
etors all improvements which may have 
heretofore been made upon submerged 
lands.” 

27 City of West Palm Beach, 714 So. 2d 
at 1065. 

28 Holland, 27 So. 2d at 83. 

2° City of West Palm Beach, 714 So. 2d 
at 1065. 

30 Jacksonville Shipyards, 466 So. 2d at 
390, 393. 

31 City of West Palm Beach, 714 So. 2d 
at 1065. 

32 Td. at 1066. 

33 Jd. at n.5. 
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Joint Criminal Trials with Multiple Juries 
Why They Are Used and Suggested Ways to Implement Them 


n multidefendant criminal 

cases, one jury is often insuf- 

ficient to resolve all defen- 

dants’ cases. The most com- 
mon scenario is when the majority 
of evidence is admissible against 
each defendant, but one defendant 
has made a confession that also im- 
plicates the other defendants. While 
the out-of-court statement may be 
admissible against the confessing 
defendant, it is inadmissible against 
codefendants having the same jury 
as the declarant.' 

Traditionally, a prosecutor in this 
type of multidefendant case may 
elect 1) a joint trial at which evi- 
dence of the statement is not admit- 
ted; 2) a joint trial at which evidence 
of the statement will be admitted 
after all references to the non- 
declarant defendant have been de- 
leted, provided the court determines 
that admission of the evidence with 
deletions will not prejudice the 
nondeclarant defendant; or 3) sev- 
erance of the nondeclarant’s case 
from the confessing defendant’s 
case.” 

While the first two options pre- 
serve a single trial with one jury, the 
loss or redaction of a defendant’s 
statement can prevent full presen- 
tation of all relevant evidence 
against that defendant. The third 
option, severance, preserves a 
defendant’s statement but can result 
in massive duplication of effort be- 
cause the substantially same case 
is presented repeatedly before dif- 
ferent juries. This option becomes 
especially problematic in cases with 
recalcitrant, hard-to-locate or petri- 


by Adam Hersh 


When used properly, 
multiple jury trials 
can save large 
amounts of time and 
money while 
protecting the rights 
of defendants. 


fied witnesses, as well as in sexual 
battery and child abuse cases where 
the trauma of successive testimony 
about painful events can result in 
the victim’s inability to testify.* 

To counter these concerns, a trend 
has emerged for multiple juries in a 
joint trial. That is, multiple defen- 
dants are tried simultaneously at 
one trial by separate juries, with 
each jury hearing evidence admis- 
sible as to that jury’s defendant or 
defendants. The procedure essen- 
tially is a grant of severance, but 
within a framework permitting 
single presentation of overlapping 
evidence.‘ This article discusses the 
background, Florida experience, and 
application of multiple jury trials, 
and concludes that, with cooperation 
from all participants, multiple jury 
trials are an effective use of judicial 
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resources that safeguard the rights 
of the accused. 


Background 

Federal appellate courts took 
the lead in considering the use of 
multiple jury trials. In United 
States v. Sidman, 470 F.2d 1158 
(9th Cir. 1972), cert. denied, 409 
U.S. 1127 (1973),° a decision af- 
firming a bank robbery conviction, 
the Ninth Circuit Court of Appeals 
concluded the multiple jury trial 
system did not violate a 
defendant’s rights under the Sixth 
Amendment, Due Process Clause 
of the 14th Amendment, or Fed- 
eral Rules of Criminal Procedure. 
Similarly, federal courts, when re- 
viewing habeas corpus petitions of 
state court defendants, have re- 
fused to vacate convictions be- 
cause multiple jury trials were 
used. ® 

In additicn to federal courts, ev- 
ery state appellate court has upheld 
the multiple jury procedure against 
constitutional challenges.’ In the 
process, however, some courts have 
cautioned against the widespread 
use of multiple jury trials and only 
reluctantly approved them.* Rever- 
sal of a multiple jury trial convic- 
tion has not occurred based on gen- 
eralized grievances against the 
procedure, but rather when error in 
its application is identified.® 

Although there is no specific 
statutory provision for multiple 
jury trials, courts have identified 
several sources for the power. The 
first is a trial court’s broad discre- 
tion to execute rules of severance. 


: 
= 

: 

a 

= | 
| 
| 
| 
| 
| 
| 


In United States v. Rowan, 518 F.2d 
685 (6th Cir.), cert. denied, 423 U.S. 
949 (1975), for example, a defendant 
in a multiparty bank robbery case 
had one jury render his verdict while 
two codefendants were tried at the 
same time by a second jury. On ap- 
peal, the defendant argued that per- 
mitting his jury to consider evidence 
relating solely to the guilt of the co- 
defendants denied his right to a fair 
trial. This position was rejected in 
part on the trial court’s wide author- 
ity to implement Rule 14 of the Fed- 
eral Rules of Criminal Procedure 
regarding severance.'° Other courts 
have indicated that Rule 57 of the 
Federal Rules of Criminal Procedure 
grants federal courts broad power 
to implement a multiple jury trial."! 
Further, state courts may institute 
the procedure based on their com- 
mon law authority.” In Florida, a 
state court’s “very broad discretion 
in the procedural conduct of trials” 
has been used as a basis for approv- 
ing multiple jury trials." 


Florida’s Experience 
with Multiple Jury Trials 

In Feeney v. State, 359 So. 2d 569 
(Fla. lst DCA 1978), Florida be- 
came one of the first states to en- 
dorse multiple juries after the 
Ninth Circuit’s Sidman decision."* 
Feeney was convicted of two counts 
of robbery with a firearm after his 
codefendant, tried simultaneously 
before a separate jury, was acquit- 
ted. Noting that the overwhelming 
majority of evidence was admis- 
sible against both defendants, the 
First District Court of Appeal stated: 
The law is, and must be, dynamic and 
not static. Procedural law is no excep- 
tion. Experience comes about as a re- 
sult of experiment. A trial judge has very 
broad discretion in the procedural con- 
duct of trials. In the absence of demon- 
strated prejudice we are loathe to dis- 


approve the novel procedure employed 
sub justice. 


Similar to federal and other state 
court decisions, Feeney made clear 
that to warrant reversal, specific 
error in the application of multiple 
jury trials must be shown." Indeed, 
even if specific error is identified on 
appeal, absent fundamental error 
testimony that was not objected to 


at trial will not overturn a multiple 
jury trial conviction."” 

Another endorsement of the 
multiple jury system was Velez v. 
State, 596 So. 2d 1197 (Fla. 3d DCA 
1992), in which the defendant was 
convicted of manslaughter of a law 
enforcement officer, attempted 
manslaughter of a law enforce- 
ment officer, grand theft, and 
armed burglary of an occupied 
dwelling. The trial court granted 
Velez’s motion to sever from his 
codefendant but, instead of con- 
ducting two entirely separate tri- 
als, impaneled two juries to hear 
the defendants’ cases at the same 
time.'® When the state introduced 
the codefendant’s out-of-court 
statement, Velez’s jury was re- 
moved from the courtroom so that 
only the codefendant’s jury heard 
the statement. Velez’s jury also 
was excused when a third defen- 
dant, who had entered a plea 
agreement before trial, testified 
during the state’s case against 
Velez’s codefendant. The third de- 
fendant, who apparently provided 
testimony helpful to Velez, was 
called during Velez’s case for con- 
sideration by his jury. 

On appeal, Velez did not argue 
that the multiple jury system was 
inherently prejudicial.”° Rather, 
Velez claimed that, because his 
jury was excused when the third 
defendant testified against his co- 
defendant, he was forced to call the 
third defendant during his own 
case and lose final closing argu- 
ment.”! The Velez court rejected 
this position, noting that the de- 
fendant did not request final clos- 
ing argument and called another 
witness to testify in addition to the 
third defendant.”” On the propri- 
ety of multiple jury trials, Velez 
was cautious yet favorable: 
Although the use of dual juries is inno- 
vative and requires great diligence by 
the trial court, it is a useful exercise in 
judicial economy .... Although the use 
of dual juries is rife with the potential 
for error or prejudice, none occurred in 
the conduct of this trial. The trial court 
took great pains to ensure that each 
defendant’s jury only heard evidence 
that was admissible against that defen- 


dant. The State, the defense, and the 
trial court engaged in extensive discus- 


sions regarding the implementation of 
safeguards surrounding the use of the 
dual jury system.” 


Feeney and Velez help establish 
that multiple jury trials can be an 
efficient use of judicial resources 
while protecting the rights of 
accuseds. In Florida, however, there 
has been little guidance regarding 
the specific implementation of mul- 
tiple jury trials. Below is a list and 
discussion of practical consider- 
ations that should be taken into ac- 
count as a starting point to effec- 
tively safeguard defendant rights in 
the multiple jury context. 


Practical Considerations 

Jury selection. Each defendant 
should be able to conduct separate 
voir dire from different jury panels.” 
During jury selection, the selecting 
defendant and counsel would be at 
the defense table without the other 
defendant(s) or defense attorney(s). 
Only the information or indictment 
of the selecting defendant should be 
read to the venire.” The nonselecting 
defendant(s) and defense attorney(s) 
may be acknowledged during the 
selecting defendant’s voir dire to de- 
termine if any prospective jurors 
know them. Further, the court would 
explain which defendant’s case the 
venire members will decide if cho- 
sen for jury service, and that each 
jury will be admonished to remain 
separate and not discuss the cases 
with each other.” 

Opening statements. Although 
some decisions approving multiple 
jury trials involve simultaneous 
opening statements, it is best to give 
separate opening statements to 
each jury.”’ This procedure ensures 
that each lawyer’s opening will not 
reference evidence, such as an out- 
of-court statement by a defendant, 
that would be inadmissible in a 
codefendant’s case in the presence 
of the codefendant’s jury. 

Prosecution’s case. Absent conflict, 
all overlapping testimony can be 
presented in the presence of each 
jury. For example, the crime scene 
investigator in a multidefendant 
murder case can testify to each jury 
simultaneously about the location of 
the body, crime scene photographs, 


THE FLORIDA BAR JOURNAL/APRIL 1999 73 


Bic 

* 


physical evidence found at the 
scene, and other items. Eyewit- 
nesses and forensic experts such as 
the medical examiner, weapons ana- 
lyst, fiber analyst, and serologist 
may present their findings and tes- 
timony in similar fashion. Rebuttal 
testimony applicable to all defen- 
dants likewise can be presented in 
the presence of each jury. 

For cross-examination of pros- 
ecution witnesses, some cases note 
each jury is present during the 
other defendant’s cross-examina- 
tion. The better practice, especially 
when a defense attorney seeks to 
emphasize greater culpability of a 
codefendant, would be for only the 
cross-examining defendant’s jury 
to be present.”* Redirect examina- 
tion similarly would take place in 
front of only the cross-examining 
defendant’s jury. 

When a defendant’s out-of-court 
statement is presented, the other 
jury or juries would be excused.” If 
the defendant’s statement and 
cross-examination on it are brief, 
this evidence may be elicited while 
the excused jurors are on an ex- 
tended lunch recess. If the state- 
ment or cross-examination on it is 
lengthy, the other jurors may be ex- 
cused early for the day while evi- 
dence of the defendant’s statement 
is presented to his or her jury. 

Defense cases. If a defendant 
chooses to present evidence, the 
codefendant(s) should determine 
whether their jurors will be in the 
courtroom during the presenting 
defendant’s case. If the defendants 
have a unified defense (e.g., entrap- 
ment or alibi), then having each 
defendant’s jury in the courtroom 
during the other’s case can be an 
effective method of emphasizing 
their mutual position. 

A problem arises, however, if de- 
fendants’ cases are antagonistic. 
Antagonistic defenses are when “the 
jury, in order to believe the core of 
testimony offered on behalf of that 
defendant, must necessarily disbe- 
lieve the testimony offered on behalf 
of his codefendants.”*° An example 
is when a defendant introduces tes- 
timony that the codefendant is 
solely responsible for a murder they 


are each charged with committing.*' 
Antagonistic defenses effectively 
result in two prosecutors: the gov- 
ernment and the other defendant.** 
In a multidefendant one-jury case, 
this situation constitutes improper 
joinder for which severance should 
be granted.** Similarly, in a multiple 
jury trial with antagonistic de- 
fenses, during the presenting 
defendant’s case only that 
defendant’s jury should be in the 
courtroom.” 

Closing arguments. If the prosecu- 
tion can reference only jointly ad- 
missible evidence, then simulta- 
neous closing argument to each jury 
is appropriate. Where, however, ref- 
erence to evidence against one de- 
fendant in the presence of the other 
defendant’s jury would be impermis- 
sible (such as a defendant’s state- 
ment incriminating the codefen- 
dant, or a defendant’s witness 
incriminating the codefendant), the 
prosecution should give separate 
closing arguments to each jury. The 
same principles apply to defense 
attorneys.*° 

Jury instructions, deliberations, 
and verdicts. Each jury should be 
charged separately and must be pro- 
vided separate rooms so that there 
is no interaction between members 
of each jury.** Exhibits such as pho- 
tographs should be duplicated so 
that each jury may have a copy dur- 
ing deliberations. Exhibits that can- 
not be duplicated, including physi- 
cal evidence such as weapons or 
articles of clothing, may be shared 
between juries with bailiff assis- 
tance. One court allotted a jury an 
hour for initial review of shared ex- 
hibits before they were transmitted 
to another defendant’s jury for ini- 
tial review. The court further or- 
dered that each jury subsequently 
may sign off for the exhibits as 
needed.*” 

The court should seal the first 
jury’s verdict until the other jury 
deliberations are completed. To 
avoid reassembling the first jury to 
confirm its verdict hours or days 
after reaching it, the following pro- 
cedure may be considered: When the 
first verdict is reached, it is read si- 
lently by the trial judge; the attor- 
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neys view the verdict at sidebar; 
each juror reviews the verdict 
form(s) and is asked whether that 
is the juror’s verdict; if all jurors 
answer in the affirmative then the 
clerk records the verdict; the court 
admonishes the jury against dis- 
cussing the case or verdict until con- 
tacted by telephone that the admo- 
nition no longer applies; and the 
jurors are discharged.** 


Conclusion 

Multiple juries in a joint trial 
are a powerful judicial resource. 
When used properly, they can save 
large amounts of time and money 
while protecting the rights of de- 
fendants. Each case presents a 
unique application of the multiple 
jury procedure, and requires the 
cooperation of judges, prosecutors, 
defense attorneys, and juries for it 
to be a success. O) 
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codefendant’s confession is admitted at 
their joint trial, despite the jury being 
instructed that the confession is admis- 
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(1985). 

7 See Velez v. State, 596 So. 2d at 1199; 
People v. Harris, 767 P.2d 619, 635 (Cal. 
1989); see generally Annotation, Propri- 
ety of Use of Multiple Juries at Joint 
Trial of Multiple Defendants in State 
Criminal Prosecution, 41 A.L.R. 47H 
1189, 1191 (1985 and Supp. 1997); An- 
notation, Propriety of Use of Multiple 
Juries at Joint Trial of Multiple Defen- 
dants in Federal Criminal Case, 72 
A.L.R. Fep. 875 (1985 and Supp. 1997). 
The American Bar Association’s Stan- 
dards for Criminal Justice note that 
joint trials with multiple juries “may 
provide solutions not only to the specific 
problem of codefendant statements but 
also to some of the general problems of 
prejudice that occur in joint trials.” ABA 
STANDARDS FOR CRIM. Just. §13-3.2 com- 
mentary (Supp. 1986). 

8 See, e.g., Ewish v. State, 871 P.2d 
306, 316 (Nev. 1994) (affirming mul- 
tiple jury trial convictions for arson 
and murder in light of “overwhelming” 
evidence of guilt, but noting that, 
“[T]his opinion is not an endorsement 
of the multiple jury device. If not 
implemented carefully or in the proper 
circumstances, using multiple juries to 
administer criminal trials becomes a 
breeding ground for curious results, 
tainted justice, and issues for appeal.”); 
United States v. Lewis, 716 F.2d 16, 19 
(D.C. Cir.) (“We accept the dual jury 
procedure so long as it comports with 
the ethos of due process commanded 
by our stringent rules of criminal jus- 
tice. In evaluating the application of 
the dual jury procedure in particular 
cases our focus too is upon whether 
there exists evidence indicating that 
the dual jury caused specific prejudice 
to someone’s defense at trial.”), cert. 
denied, 464 U.S. 996 (1983); State v. 
Corsi, 430 A.2d 210, 213 (N.J. 1981) 
(affirming dual jury trial convictions 
where neither defendant could identify 
any prejudice or error, but concluding 
that “the multiple jury procedure uti- 
lized in the instant case can involve 
substantial risks of prejudice to a 
defendant’s right to a fair trial.... We 
do not recommend it.”). 

® See People v. Brown, 624 N.E.2d 1378, 
1389 (Ill. App.) (defendant found guilty 
at multiple jury trial of two counts of 
first degree murder and one count of ar- 
son; reversing conviction, appellate 
court noted that the defendant’s rights 
under Bruton v. United States, 391 US. 
123 (1968), were violated when a state 
witness on direct examination and the 
prosecutor at closing argument confused 
portions of the defendant’s confession 
with the codefendant’s confession, and 
the prosecution confused testimony a 
witness gave for defendant’s jury with 
different testimony the same witness 
gave for the codefendant’s jury), appeal 
denied, 624 N.E.2d 810 (Ill. 1993); see 
also DeRobertis, 758 F.2d at 1152 (“[T]he 
criminal defendant must show some 
specific (and we add, undue) prejudice 


to him” from the multiple jury proce- 
dure), cert. denied, 474 U.S. 838 (1985); 
Padilla, 964 P.2d at 832 (“Even when 
courts have refused to endorse the pro- 
cedure, they have refused to reverse a 
conviction without evidence of preju- 
dice.”), cert. denied, 961 P.2d 167 (N.M. 
1988). 

1 Rowan, 518 F.2d at 689. See also 
Fep. R. Crim. P. 14 (“If it appears that 
a defendant or the government is 
prejudiced by a joinder of offenses or 
of defendants in an indictment or in- 
formation or by such joinder for trial 
together, the court may order an elec- 
tion or separate trials of counts, grant 
a severance of defendants or provide 
whatever other relief justice requires.”) 
(emphasis added). 

See Hedlund v. Shelton, 840 P.2d 
1008, 1010 (Ariz. 1992), quoting State v. 
Lambright, 673 P.2d 1, 7 (Ariz. 1983). 
Fep. R. Crim. P. 57(b) states that, “A 
judge may regulate practice in any man- 
ner consistent with federal law, these 
rules, and local rules of the district.” 

12 DeRobertis, 758 F.2d at 1152; see also 
United States v. Sidman, 470 F.2d 1158, 
1170 (9th Cir. 1972), cert. denied, 409 
U.S. 1127 (1973); Padilla, 964 P.2d at 
832; People v. Ricardo B., 535 N.E.2d 
1336, 1338 (N.Y. 1989). 

13 Feeney v. State, 359 So. 2d 569, 570 
(Fla. 1st D.C.A. 1978). 

14 See supra note 5 and accompanying 
text. 

15 Feeney, 359 So. 2d at 570. 

16 See supra notes 7-9 and accompany- 
ing text. 

17 Watson v. State, 633 So. 2d 525 (Fla. 
2d D.C.A.), rev. denied, 641 So. 2d 1347 
(Fla. 1994). 

18 Velez, 596 So. 2d 1197. 

19 Td at 1199. 

21 “(Aj defendant offering no testimony 
in his or her own behalf, except the 
defendant’s own, shall be entitled to the 
concluding argument before the jury.” 
Fia. R. Crim. P. 3.250. Consequently, a 
defendant who calls a witness to the 
stand other than himself or herself for- 
feits the right to concluding argument. 

22 Velez, 596 So. 2d at 1199. 

23 Td. at 1199-1200 (emphasis in origi- 
nal). 

24 See Harris, 767 P.2d at 630; People v. 
Wardlow, 173 Cal. Rptr. 500, 503 (Cal. 
App. 1981) (“The two juries were cho- 
sen from venires that were mutually 
exclusive.”); State v. Hernandez, 394 A.2d 
883, 885 (N.J. Super. 1978) (“Three ju- 
ries of 14 were picked from separate 
panels and instructed not to discuss the 
cases with each other.”), cert. denied, 407 
A.2d 1216 (N.J. 1979). 

25 See Harris, 767 P.2d at 630. 

26 For a list of additional information 
one court instructed a venire, see 
Hedlund, 840 P.2d at 1011-12. 

27 See Hedlund, 840 P.2d at 1011-12; 
Harris, 767 P.2d at 630; Hernandez, 394 
A.2d at 885. 

28 See Harris, 767 P.2d at 631; People v. 
Brooks, 285 N.W.2d 307 (Mich. App. 


1979); Hernandez, 394 A.2d at 885; see 
also DeRobertis, 758 F.2d 1151. 

29 See Bruton, 391 U.S. 123; Velez, 596 
So. 2d 1197. 
3° United States v. Berkowitz, 662 F.2d 
1127, 1134 (5th Cir. 1981); see also Zafiro 
v. United States, 506 U.S. 534 (1993); 
Herrera v. State, 532 So. 2d 54, 57 (Fla. 
3d D.C.A. 1988). 

31 Crum v. State, 398 So. 2d 810 (Fla. 
1981); Rowe v. State, 404 So. 2d 1176 
(Fla. Ist D.C.A. 1981); see also Zafiro, 
506 US. at 543-44 (Stevens, J., concur- 
ring). 

32 Crum, 398 So. 2d at 811-12. ef. 
Alfonso v. State, 528 So. 2d 383, 385 
(Fla. 3d D.C.A. 1987) (“[A] fair deter- 
mination of guilt is not foreclosed 
merely because codefendants blame 
one another for what has transpired.”), 
rev. denied, 528 So. 2d 1183 (Fla. 1988); 
United States v. Yefsky, 994 F.2d 885, 
896-97 (1st Cir. 1993) (“[Mlere antago- 
nism of defenses does not require sev- 
erance ... the tension between de- 
fenses must be so great that a jury 
would have to believe one defendant 
at the expense of the other.”); People v. 
Cummings, 850 P.2d 1, 35 (Cal. 1993) 
(“The inconsistent defenses alone did 
not mandate complete severance.”). 

33 Crum, 398 So. 2d 810; Rowe, 404 So. 
2d 1176. 

34 Watson v. State, 633 So. 2d 525 (Fla. 
2d D.C.A.) (error to permit codefendant 
to present, with defendant’s jury in 
courtroom, the eyewitness testimony of 
an eight-year-old girl identifying defen- 
dant as triggerman who shot victim), rev. 
denied, 641 So. 2d 1347 (Fla. 1994). 

35 Td.; Cummings, 850 P.2d at 36; People 
v. Ricardo B., 535 N.E.2d 1336, 1337 
(N.Y. 1989). 

36 Corsi, 430 A.2d 210; Wardlow, 173 
Cal. Rptr. 500; Hernandez, 394 A.2d 883. 

37 Hedlund, 840 P.2d at 1012; see also 
Wardlow, 173 Cal. Rptr. 500. 

38 Hedlund, 840 P.2d at 1012 (Ariz. 
1992); cf. Fia. R. Crim. P. 3.470 and 
R. Crim. P. 3.570. 
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Appellate Motions for Rehearing 
When Is Enough Really Enough? 


he Florida Rules of Appel- 

late Procedure provide a 

vehicle for a party to seek, 

under narrowly circum- 
scribed bases, reconsideration of an 
adverse decision on appeal. Rule 
9.330(a) sets forth the requisite 
threshold for a legally sufficient 
motion: “The motion shall state 
with particularity the points of law 
or fact which the court has over- 
looked or misapprehended.” More- 
over, “the motion shall not re-argue 
the merits of the court’s order.” It 
is confounding that such a simple 
rule has been so rife with abuse and 
has caused such consternation 
among appellate courts. The misuse 
of motions for rehearing has caused 
more than one jurist to lament that 
“Rule 9.330 continues to occupy a 
singular status of abuse” in the ap- 
pellate process.' The rule designed 
for those exceptions when an appel- 
late court clearly erred has in es- 
sence mutated into routine motion 
practice.’ 

As the Fourth DCA has pointed 
out recently, an inordinately high 
number of motions for rehearing 
are being filed—notably in more 
than half of the cases disposed of 
by written decision*—and the vast 
majority violate Rule 9.330(a).* 
With very few exceptions, these 
motions are denied.® There exists a 
legitimate concern that this contin- 
ued routine motion practice under- 
mines the credibility of the rehear- 
ing process and perhaps creates a 
heavier burden in those rare situa- 
tions in which a rehearing motion 
is appropriate. “If this abuse of 
motion practice perseveres, ‘the fear 
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might arise that all motions for re- 
hearing would, at least initially, be 
viewed with skepticism by a busy 
court.””6 

The purpose of this article is to 
articulate the limited uses of the 
rehearing rule principally by point- 
ing out the common mistakes and 
abuses of the motion practice. The 
body of cases on this subject fortu- 
nately provides an illuminating 
matrix of what not to do. The goal 
of this article is to promote a more 
restricted use of motions for rehear- 
ing. The cases clearly posit, after all, 
that counsel should use these types 
of motions sparingly, and only af- 
ter meaningful, objective analysis.’ 
The rehearing rule was never de- 
signed as a last ditch procedural 
device for continued argument or to 
stall the issuance of a mandate. 
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Standard of Review: 
Not for Re-argument 

Although relatively incongruous 
with our system of appellate advo- 
cacy, a motion for rehearing is not a 
vehicle for continued argument. The 
rehearing rule clearly states that 
“It]he motion shall not re-argue the 
merits of the court’s order.”* As Jus- 
tice Arthur England once opined, 
“[I]t is not the office of rehearing to 
invite a complete re-analysis of all 
that has gone before.”® Appellate 
decisions note too frequently that 
most motions for rehearing are mere 
condensed versions of points previ- 
ously argued in the movants’ appel- 
late briefs.!° These types of motions 
make little sense strategically; they 
are summarily denied and run the 
risk of public admonishment and 
sanctions.' 

The proscription against contin- 
ued advocacy logically extends to 
raising new points on rehearing. As 
with the preservation at trial of is- 
sues for appeal, the failure to raise 
an issue or argument on appeal is 
fatal on rehearing. Appellate courts 
will not consider issues raised for 
the first time in a motion for rehear- 
ing,’ and certainly will not consider 
new evidence.’* Appellate courts 
also will not entertain authorities 
cited for the first time in a motion 
for rehearing when those authori- 
ties could have been cited in the 
appellate briefs.'* 

The Fourth DCA perhaps has ar- 
ticulated with the most clarity the 
applicable standard of review gov- 
erning motions for rehearing: 


Motions for rehearing are strictly lim- 
ited to calling to our attention—with- 


= 

| 


out argument—to something we have 
obviously overlooked or misappre- 
hended. The motion for rehearing is not 
a vehicle for counsel or the party to con- 
tinue its attempt at advocacy. It should 
be demonstrative only—i.e., merely 
point to the overlooked or misunder- 
stood fact or circumstance. 


Goter v. Brown, 682 So. 2d 155, 158 
(Fla. 4th DCA 1996). 

The First DCA decision in State 
ex rel Jaytex Realty Co. v. Green, 105 
So. 2d 817, 818 (Fla. lst DCA 1958), 
which many other appellate deci- 
sions have cited with approval,’ 
commented that the sole purpose of 
a motion for rehearing is to point 
out to the court some fact, precedent, 
or rule of law overlooked in the de- 
cision.’’ For example, the First DCA 
granted a rehearing motion in Mor- 
gan v. Amerada Hess Corp., 357 So. 
2d 1040, 1045 (Fla. lst DCA 1978), 
in which the movant pointed out 
that the court had overlooked the 
fact that certain defendants were 
joined in the suit after the expira- 
tion of the applicable statutes of 
limitations savings clause, and thus 
claims against them were time- 
barred. 

In short, an attorney should file a 
motion for rehearing only after “ob- 
jectively” and “carefully” analyzing 
the law and the opinion of the court, 
if any.'® “It is only in those instances 
in which this analysis leads to an 
honest conviction that the court did 
in fact fail to consider (as distin- 
guished from agreeing with) a ques- 
tion of law or fact which, had it been 
considered, would require a differ- 
ent decision, that a [motion] for re- 
hearing should be filed.”!® After a 
conscious, well-reasoned decision to 
proceed with a motion for rehearing, 
counsel should do so in a demonstra- 
tive manner only, without engaging 
in blatant advocacy or raising new 
issues or authorities. 


Expression of Displeasure 
Another common violation of the 
rehearing rule is the filing of a mo- 
tion for rehearing that mainly is an 
expression of displeasure. This ap- 
proach generally involves express- 
ing displeasure at the opinion, the 
system, and sometimes the judges 
themselves. This approach is fraught 


with peril, especially as most mo- 
tions of this sort also violate the pro- 
scription against re-argument. 

Appellate decisions firmly main- 
tain that counsel should not use the 
motion as a vehicle to express dis- 
pleasure with a decision.” Natu- 
rally our system of jurisprudence 
disappoints, in most cases, half of 
the participants. A motion for re- 
hearing, however, should not be used 
as a conduit for criticizing the legal 
conclusions of the court or the woes 
which a party or society may suffer 
from an adverse result. These types 
of criticisms are best suited to legal 
reform activities, participation in 
the legislative process or scholarly 
publications. 

Recently there has been an unfor- 
tunate proliferation of motions for 
rehearing which engage in caustic 
criticism of the presiding judges. Al- 
though an outspoken diatribe 
against a judge is beyond the com- 
prehension of most practitioners, it 
is far more common than imagined. 
Examples include calling the appel- 
late court’s review “superficial and 
shallow”;?! and stating that the 
court’s decision will result in a “so- 
cial malpractice that brings the 
bench and bar into disrepute” and is 
a “token of the triumph of legalese 
over judicial responsibility.”*? More 
extreme examples include the ex- 
traordinary motion for rehearing 
filed in Banderas v. Advance Petro- 
leum, Inc., 718 So. 2d 876 (Fla. 3d 
DCA 1998), in which counsel stated, 
inter alia, that the appellate court’s 
per curiam affirmance was a “trav- 
esty of justice”; a “cop-out”; and bom- 
bastically stated, “[B]ut I suppose, 
when you don’t have a good reason 
for doing something, then you do 
nothing and don’t even have to ex- 
plain it.”” 

Although the diatribe in 
Banderas is a truly extreme ex- 
ample which may result in harsh 
sanctions,”* even the lesser ex- 
amples are inappropriate and likely 
to meet with admonishment. As 
stated by the court whose review 
was called “shallow and superficial,” 


[t]he instant motion is a personification 
of the very conduct found by the appel- 
late courts to constitute a flagrant vio- 
lation of the rule, i.e., it disagrees with 


the court’s conclusion and proceeds to 
reargue the merits of the case. And, if 
that were not sufficient, it proceeds to 
do so in a manner that is disparaging to 
the lower court, to opposing counsel and 
to this court. This conduct cannot and 
will not be countenanced. The time has 
long since passed for announcements, 
pronouncements and warnings.” 


Per Curiam Affirmances 
Perhaps no other result on appeal 
can be more frustrating than a loss 
by per curiam affirmance (PCA) 
without written opinion. In addition 
to affording counsel no underlying 
explanation for the result, a PCA 
invariably decimates any ability to 
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seek higher review.” It is not uncom- 
mon, therefore, for parties to file 
motions for rehearing of decisions 
affirmed per curiam, usually in con- 
junction with a request for certifi- 
cation of question. 

Absent some fortuitous spell of 
clairvoyance, however, a movant can- 
not meet the applicable standard of 
review governing motions for rehear- 
ing. Again, the motion must state 
with particularity the points of law 
or fact that the court overlooked or 
misapprehended. “To maintain that 
the court has overlooked something 
or misapprehended something when 
no written opinion is available to 
support the basis of the motion is 
less than persuasive, to put it nicely.” 
Snell v. State, 522 So. 2d 407 (Fla. 
5th DCA 1988). 

The Fifth DCA decision in Snell 
was the only decision uncovered by 
research that clearly suggested mo- 
tions for rehearing of PCAs were 
improper. Indeed, the court stated 
such a motion was “frivolous.” The 
Third DCA opinion in Banderas also 
suggests that such a motion would 
be inappropriate. The court’s first 
comment was that appellant filed a 
motion for rehearing “notwithstand- 
ing this court’s per curiam affir- 
mance without opinion.””” 

In all fairness, it should be 
pointed out that the Second DCA in 
Whipple v. State, 431 So. 2d 1011 
(Fla. 2d DCA 1983), acknowledged 
that there have been cases before it 
when the decision was cast without 
opinion, but upon rehearing it is- 
sued a written opinion in order to 
distinguish cases relied upon by the 
losing party.”* The Fourth DCA’s 
written response to the order to 
show cause in Elliott v. Elliott, 648 
So. 2d 137 (Fla. 4th DCA 1994), also 
suggested by implication that a 
“good-faith” motion for rehearing of 
a PCA might be tolerated. This sug- 
gestion has been reiterated by the 
Fourth DCA in a recent appellate 
practice workshop it hosted for prac- 
titioners. With all due respect to the 
Fourth DCA, all motions for rehear- 
ing should be filed in “good faith,” 
in addition to stating with particu- 
larity points of law or fact over- 
looked or misapprehended. Given 


the Fourth DCA’s recent stern deci- 
sions in Goter,”® Elliott,®*° and 
Reitzes,*! and even the admonish- 
ments in the Whipple case itself, an 
attorney would be foolhardy indeed 
to seek a rehearing of a PCA ren- 
dered without written opinion. 
Moreover, such a motion interposed 
solely for the purpose of requesting 
a written opinion similarly would be 
unwise. See Horn v. Marine Hospi- 
tality Corp., No. 96-2810, 1998 WL 
39271 (Fla. 4th DCA Feb. 2, 1998). 


Motions for 
Rehearing En Banc 

Motions seeking a rehearing en 
banc have become about as routine 
as motions for rehearing. Although 
the appellate rules certainly permit 
a party to seek en banc reconsidera- 
tion in connection with a motion for 
rehearing,” the rule and the cases 
make it explicit that such relief is 
extraordinary.** 

Rule 9.331 of the Florida Rules of 
Appellate Procedure permits a party 
to seek the extraordinary relief of 
en banc reconsideration only upon 
a showing “that the case is of excep- 
tional importance or that such con- 
sideration is necessary to maintain 
uniformity in the court’s decisions.” 
A motion predicated on any other 
ground will be stricken.** The 
ground of “exceptional importance” 
is a rather nebulous standard. The 
only recent case where an appellate 
court granted en banc review solely 
on this ground looked to federal 
cases for guidance.* See In the In- 
terest of D.J.S., 563 So. 2d 655 (Fla. 
1st DCA 1990). The D.J.S. court’s 
analysis revealed that federal courts 
have found two general categories 
of cases that are of “exceptional im- 
portance,” thereby potentially mer- 
iting en banc review: 1) cases that 
may affect large numbers of persons; 
and 2) cases that interpret funda- 
mental legal or constitutional 
rights.** Practitioners also would be 
well served by following the analo- 
gous line of cases dealing with ques- 
tions certified as ones of “great pub- 
lic importance.”*’ 

The second ground for en banc re- 
consideration involves intra-district 
conflicts only, rather than conflicts 
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with other appellate courts or Florida 
Supreme Court precedent.** Although 
the Committee Notes to Rule 9.331 
and the Florida Supreme Court state 
that district courts of appeal are free 
to develop their own concept of deci- 
sional uniformity, most follow, again 
as the Committee Notes suggest, 
Florida Supreme Court precedent on 
conflict jurisdiction.* The clearest and 
most quoted articulation of the con- 
flict test was set forth in Nielson v. 
City of Sarasota, 117 So. 2d 731, 734 
(Fla. 1960): 

(1) the announcement of a rule of law 
which conflicts with a rule previously 
announced by this Court; or (2) the ap- 
plication of a rule of law to produce a 
different result in a case which involves 
substantially the same controlling facts 
as a prior case disposed of by this Court. 
Under the first situation the facts are 
immaterial. ... Under the second situa- 
tion the controlling facts become vital 
and our jurisdiction may be asserted 
only where the [Court] has applied a 
recognized rule of law to reach a con- 
flicting conclusion in a case involving 
substantially the same controlling facts 
as were involved in allegedly conflict- 
ing prior decisions of this Court.* 

An application of this test should 
take heed of the Fourth DCA’s com- 
mentary in Whipple that “most of the 
cases cited by zealous advocates as 
being in direct conflict with our... 
decisions are simply not close 
enough to write about.” 

If an attorney files the motion for 
rehearing en banc, the attorney must 
certify that he or she “express|es] a 
belief, based on a reasoned and stud- 
ied professional judgment,” either 
that the decision is of exceptional 
importance or that such consider- 
ation is necessary to maintain uni- 
formity in the court’s decisions.* 
Naturally a legally sufficient motion 
must underscore the certification it- 
self; form will not prevail over sub- 
stance. As with motions for rehear- 
ing, the motion for rehearing en banc 
shall not engage in mere re-argu- 
ment. See, e.g., Gainesville Coca-Cola 
v. Young, 632 So. 2d 83, 84 (Fla. 1st 
DCA 1994) (threatening sanctions 
for the filing of deficient motions for 
rehearing en banc). 


Conclusion 
The goal of this article is not to 
discourage the use of rehearing 
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motions, but rather to encourage 
meaningful, objective analysis prior 
to the filing of such motions. Far too 
many appellate decisions have been 
handed down recently which caution 
against the misuse of rehearing mo- 
tions, principally those which engage 
in continued advocacy or mere ex- 
pression of displeasure. These appel- 
late decisions have woven a clear 
matrix of what will and will not be 
tolerated. As these recent decisions 
illustrate, the courts appear to have 
lost patience with a practice that was 
intended as an exception but has 
now become the norm. The arguable 
skepticism that currently surrounds 
rehearing motions will erode only 
through restraint. O 
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Small Scale Plan Amendments: 


Legislative or Quasi-Judicial in Nature? 


n 1997, the Florida Supreme 

Court decided Martin County 

v. Yusem, 690 So. 2d 1288 (Fla. 

1997), which clarified the 
standard of review to be applied by 
courts when reviewing the local 
government’s decision on an amend- 
ment to the local comprehensive 
plan. The court held that the local 
government’s decision on a plan 
amendment is legislative in nature 
rather than quasi-judicial and, 
therefore, the deferential “fairly de- 
batable” standard of review applies.’ 
However, the court suggested in a 
footnote that its holding may not 
apply in cases involving small scale 
plan amendments.’ 

Two recent decisions, one from a 
circuit court and one from the Fifth 
District Court of Appeal, have 
reached conflicting holdings as to 
the appropriate standard of review 
for small scale plan amendments. 
In Grondin v. City of Lake Wales, 5 
Fla. L. Weekly Supp. 727 (Fla. 10th 
Cir. June 25, 1998), the Circuit 
Court for the 10th Judicial Circuit 
held that small scale plan amend- 
ments are quasi-judicial in nature 
and, therefore, subject to the “strict 
scrutiny” standard of review. In 
Fleeman v. City of St. Augustine 
Beach, 24 Fla. L. Weekly D58 (Fla. 
5th DCA Dec. 18, 1998), the Fifth 
District Court of Appeal held that 
small scale plan amendments are 
legislative in nature and, therefore, 
subject to the “fairly debatable” 
standard of review. 


Background 
© Martin County v. Yusem 

Yusem has its roots in the Florida 
Supreme Court’s 1993 decision in 
Board of County Commissioners of 


by Kent Wetherell 


Grondin and 
Fleeman attempt to 
settle the issue left 

open in Yusem by 
establishing a bright- 
line rule for the 
appropriate standard 
of review. 


Brevard County v. Snyder, 627 So. 
2d 469 (Fla. 1993). In that case, the 
court held that site-specific rezon- 
ing decisions constitute the appli- 
cation of policy rather than the for- 
mulation of policy and, therefore, 
are quasi-judicial in nature and 
subject to “strict scrutiny” review. 
In the aftermath of Snyder, the dis- 
trict courts applied a fact-based 
functional analysis in determining 
whether the adoption of an amend- 
ment to the local comprehensive 
plan was legislative or quasi-judi- 
cial nature.* The functional analy- 
sis utilized by the district courts 
focused on factors such as the size 
and location of the property subject 
to the plan amendment, and failed 
to provide any significant guidance 
to landowners or local governments. 

The Florida Supreme Court re- 
jected the functional analysis used 
by the district courts and held in 
Yusem that “all comprehensive plan 
amendments are legislative deci- 
sions subject to the fairly debatable 
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standard of review.”* The court’s 
decision was based primarily on its 
finding that “amendments to a com- 
prehensive plan, like the adoption 
of the plan itself, result in the for- 
mulation of policy.”° The court also 
reasoned that the state-level review 
of plan amendments for consistency 
with F.'S. Ch. 163 is “evidence that 
when a local government is amend- 
ing its comprehensive plan, it is 
engaging in a policy decision.” Fi- 
nally, the court reasoned that the 
fairly debatable standard of review 
also applies to the determination of 
the Department of Community Af- 
fairs that the plan amendment is 
“in compliance” or not “in compli- 
ance” with FS. Ch. 163.’ 

¢ Small Scale Plan Amendments— 
FES. $§163.3187(L)(c) and (3) 

ES. §163.3187(1)(c) provides that 
plan amendments “directly related 
to proposed small scale develop- 
ment activities” are exempt from 
the twice-per-year limitation on the 
adoption of amendments to the lo- 
cal comprehensive plan.* To qualify 
under this paragraph, the amend- 
ment must involve less than 10 
acres of property,’ must not amend 
the text of the plan,'® and must 
meet other statutory criteria.'! 

The Department of Community 
Affairs (DCA) does not review small 
scale plan amendments to deter- 
mine whether the amendment is “in 
compliance” with F.S. Ch. 163." 
However, any affected person may 
seek administrative review of a 
small scale plan amendment." In 
any such proceeding, the local 
government’s determination “is pre- 
sumed to be correct” and “shall be 
sustained unless it is shown by a pre- 
ponderance of the evidence that the 
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amendment is not in compliance with 
the requirements of [F.S. Ch. 163].”"4 


Grondin v. City 
of Lake Wales 

The first reported decision ad- 
dressing the standard of review for 
small scale plan amendments was 
Grondin, 5 Fla. L. Weekly Supp. 727. 
In that case, the landowner sought 
an amendment to the local compre- 
hensive plan to change the future 
land use map (FLUM) designation 
of 3.04 acres of property from low 
density residential (LDR) to neigh- 
borhood activity center (NAC) and 
public institutional (PI). The NAC 
designation would allow commercial 
development to occur on the prop- 
erty, and the PI designation would 
ailow construction of a fire station.’® 
Neighboring property owners op- 
posed the proposed FLUM change." 

The city planning department and 
local planning and zoning board rec- 
ommended approval of the plan 
amendment." The city commission, 
after receiving testimony from 
neighbors regarding the adverse 
impacts of the commercial develop- 
ment on the surrounding neighbor- 
hood, voted not to approve the pro- 
posed FLUM amendment.’® The 
landowner sought certiorari review 
of the city commission’s decision. 

The court acknowledged that the 
case was one of first impression 
since “[nlo appellate court has pre- 
viously ruled on the proper standard 
of review for a local governmental 
agency’s decision to approve or deny 
a request for a small scale plan 
amendment.”” After noting that the 
Yusem did not address whether 
small scale plan amendments were 
subject to the bright-line rule estab- 
lished in that case, the court ana- 
lyzed the characteristics of small 
scale amendments. In this regard, 
the court reasoned that the legisla- 
ture exempted those amendments 
from the stringent public notice re- 
quirements and state-level review 
associated with other plan amend- 
ments.”! The court further reasoned 
that because small scale plan 
amendments cannot involve 
changes in the text of the plan, they 
are more appropriately character- 


ized as the implementation of the 
stated policies in the plan rather 
than the broad formulation of 
policy.” As such, the court held that 
the city council’s decision on the 
small scale plan amendment at is- 
sue in the case was quasi-judicial in 
nature.”* 

After concluding that the city 
council’s decision on the plan amend- 
ment was quasi-judicial in nature, the 
court reviewed the decision under the 
well-established certiorari stan- 
dards.” The court concluded that the 
city council’s decision denying the 
plan amendment was not based upon 
substantial competent evidence and, 
therefore, it quashed the decision.” 
The city did not seek review of this 
decision at the Second District Court 
of Appeal. 


Fleeman v. City of 
St. Augustine Beach 

The first appellate decision ad- 
dressing the standard of review for 
a local government’s decision on a 
small scale plan amendment is 
Fleeman, 24 Fla. L. Weekly D58.”° 
In that case, the landowner sought 
a small scale plan amendment to 
classify less than one-half acre of 
property along A1A as commercial 
on the FLUM.” The city refused to 
adopt the amendment, and the land- 
owner sought review of that decision 
by certiorari. The circuit court de- 
termined that the city’s decision was 
legislative in nature and dismissed 
the petition without prejudice to file 
a declaratory judgment action.” 

The landowner sought certiorari 
review of the circuit court’s decision. 
The Fifth District Court of Appeal 
denied the petition, and agreed with 
the circuit court that the city’s deci- 
sion on the small scale plan amend- 
ment was legislative in nature.” 
The court rejected the landowner’s 
argument that small scale plan 
amendments should be “function- 
ally .. . viewed as a policy applica- 
tion process (or quasi-judicial), 
rather than a policy setting one (or 
legislative).”*° The court acknowl- 
edged that the procedures for small 
scale plan amendments are “more 
streamlined than those required for 
larger ones,” but it concluded that 


the question being asked—whether 
to amend the local comprehensive 
plan—is the same and is “a matter 
of policy consigned to the discretion 
of the legislative body.”*! 

In support of its extension of the 
Florida Supreme Court’s holding in 
Yusem to small scale plan amend- 
ments, the court stated: “We cannot 
discern any good reason for the 
courts to treat small parcel amend- 
ments differently than any other 
amendments or the adoption of com- 
prehensive land use plans. To do so 
would invite more uncertainty in 
this still unsettled area of the law.”*? 

Finally, the court noted that even 
small scale plan amendments can 
involve important policy concerns 
“which are better left to the legisla- 
tive body, with limited judicial re- 
view.”*? The plan amendment at is- 
sue in Fleeman involved property 
located on a major thoroughfare, 
close to the ocean and near environ- 
mentally sensitive land.** 

On February 26, 1999, the Fifth 
District Court of Appeal granted the 
landowner’s petition to certify its 
decision to the Florida Supreme 
Court as “pass[ing] on a question of 
great public importance.”® The 
court also certified a conflict be- 
tween its decision and the Third 
District Court of Appeal’s decision 
in Debes v. City of Key West, 690 So. 
2d 700 (Fla. 3d DCA 1997).** The 
court framed the issue as whether 
the proper method for circuit court 
review of small scale plan amend- 
ments is certiorari or by filing a de- 
claratory judgment action.*’ Resolu- 
tion of that issue will also determine 
the standard of review for small 
scale plan amendments. 


Conclusion 

The reasoning in Grondin is more 
persuasive and is consistent with 
both Yusem and Snyder. Small scale 
plan amendments are akin to tra- 
ditional rezoning decisions since 
they are limited to FLUM changes. 
The existing goals, objectives, and 
policies set forth in the comprehen- 
sive plan are unaffected by a small 
scale plan amendment.** Moreover, 
because of the acreage limitations 
on small scale plan amendments, 
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the local government’s decision will 
have an impact on a limited num- 
ber of persons.*” 

Moreover, the other factors iden- 
tified by the court in Yusem to sup- 
port its conclusion that plan amend- 
ments are legislative in nature are 
not present in the case of small scale 
plan amendments. Unlike normal 
plan amendments, small scale plan 
amendments are not subject to state 
review or oversight. Furthermore, 
the standard applied in administra- 
tive challenges to a small scale plan 
amendment is “preponderance of the 
evidence” rather than the “fairly de- 
batable” standard applied in admin- 
istrative challenges to other plan 
amendments. The “preponderance of 
the evidence” standard is more con- 
sistent with the certiorari standard 
of review for quasi-judicial decisions 
than with the fairly debatable stan- 
dard for legislative decisions. *° 

In sum, the decisions in Grondin 
and Fleeman each attempt to settle 
the issue left open in Yusem by es- 
tablishing a bright-line rule regard- 
ing the appropriate standard of re- 
view for small scale plan 
amendments. Unfortunately, the 
courts’ contradictory opinions create 
uncertainty for landowners and lo- 
cal governments not unlike that 
which preceded the Florida Supreme 
Court’s decision in Yusem.*' The 
Florida Supreme Court should take 
the opportunity presented to it by the 
Fifth District Court of Appeal in 
Fleeman to define the appropriate 
standard of review for small scale 
plan amendments and it should de- 
termine that such amendments are 
quasi-judicial in nature and subject 
to “strict scrutiny” review. O 


' Yusem, 690 So. 2d at 1293-94. 

2 Id. at 1293 n.6 (“We do not make any 
findings concerning the appropriate 
standard of review for [] small scale de- 
velopment activities.”). 

3 Compare Section 28 Partnership, Ltd. 
v. Martin County, 642 So. 2d 609 (Fla. 
4th D.C.A. 1994), rev. denied, 654 So. 2d 
920 (Fla. 1995) (decision on plan amend- 
ment is legislative in nature), and Mar- 
tin County v. Section 28 Partnership, 
Ltd., 676 So. 2d 532 (Fla. 4th D.C.A.), 
rev. denied, 686 So. 2d 581 (Fla. 1996) 
(same), and Board of County Commis- 
sioners of Sarasota County v. Karp, 662 


So. 2d 718 (Fla. 2d D.C.A. 1995) (same), 
and City Environmental Services Land- 
fill, Inc. v. Holmes County, 677 So. 2d 
1327 (Fla. 1st D.C.A. 1996) (same), and 
Martin County v. Yusem, 664 So. 2d 976 
(Fla. 4th D.C.A. 1995) (same) with 
Florida Institute of Technology v. Mar- 
tin County, 641 So. 2d 898 (Fla. 4th 
D.C.A. 1994), rev. denied, 651 So. 2d 1195 
(Fla. 1995) (decision on plan amendment 
is quasi-judicial in nature). 

* Yusem, 690 So. 2d at 1295. The 
bright-line rule adopted by the Supreme 
Court in Yusem was urged by Judge (now 
Justice) Pariente in her dissenting opin- 
ion in the case below. Jd. at 1291 (citing 
the Fourth D.C.A.’s opinion in Yusem, 
664 So. 2d at 979). 

> Id. The plan amendment at issue in 
Yusem would have changed the future 
land use map classification of 900 acres 
of property from “rural density” (0.5 
dwelling units per acre (du/ac)) to “es- 
tate density” (2 du/ac). Jd. at 1290. 

6 Td. at 1294. In contrast, the court 
noted that rezonings are considered only 
at the local level. 

7Id. at 1295 (citing Stat. 
§§163.3184(9)(a), (10)(a)). 

Fia. Stat. §163.3187(1)(c) (1998 
Supp.). 

Fa. Stat. §163.3187(1)(c)1. 

0 Fra. Stat. §163.3187(1)(c)1.d. 

Fra. Strat. §163.3187(1)(c)1.a.-f. Spe- 
cifically, the cumulative annual effect of 
small scale plan amendments may not 
exceed 80 acres (or 120 acres in charter 
counties and counties which have estab- 
lished urban infill, urban redevelop- 
ment, or downtown revitalization areas). 

Fria. Stat. §163.3187(3)(a). Small 
scale plan amendments are not subject 
to the same level of state review as other 
plan amendments. See Star. 
§163.3187(1)(c)3; see also Fia. ApMIN. 
Cope ANN. r. 9J-11.015 (1997). 

Stat. §163.3187(3)(a) (1998 
Supp.). 

1° Grondin, 5 Fla. L. Weekly Supp. at 
728-29. 

Id. at 727, 729. 

Id eb 727. 

19 Td. The proposed ordinance to revise 
the FLUM was tentatively approved by 
the city commission on first reading by 
a 4-1 vote. On second reading, the ordi- 
nance was defeated by a 3-2 vote. Id. 

20 Id. at 728. 

*4 Td. (citing Haines City Community 
Development v. Heggs, 658 So. 2d 523 
(Fla. 1995)). 

26 The Fleeman opinion was issued ap- 
proximately six months after Grondin, 
but it does not cite to or otherwise ref- 
erence Grondin. Fleeman, 24 Fla. L. 
Weekly D58. 

8 Td. at D58 n.1. 

29 Id. at D58. 


82 THE FLORIDA BAR JOURNAL/APRIL 1999 


30 Td. 

31 Td. 

32 Td. 

33 Td. 

34 Td. 

35 Fleeman v. City of St. Augustine 
Beach, 24 Fla. L. Weekly D575 (Fla. 5th 
D.C.A., Feb. 26, 1999) (on motion for cer- 
tification). 

36 Td. Debes was decided on April 2, 
1997, six days after the Florida Supreme 
Court’s decision in Yusem. The conflict 
between Fleeman and Debes is not ap- 
parent. It is unclear whether the FLUM 
change at issue in Debes was processed 
as a small scale plan amendment since 
the size of the property is not discussed 
in the opinion, and the court repeatedly 
refers to the land use change being 
sought as a “rezoning.” While it appears 
that the circuit court reviewed the city’s 
decision by certiorari and applied the 
Snyder standard of review, the Third 
District Court of Appeal stated that the 
standard of review “is not determinative 
or even important to our consideration 
of the case.” Jd. at 701 n.4. 

37 Fleeman, 24 Fla. L. Weekly at D575. 

38 All comprehensive plan amendments 
must be internally consistent with all 
other elements of the comprehensive. 
plan. Fia. Stat. §§163.3177(2), .3187(2) 
(1998 Supp.). Small scale plan amend- 
ments are limited to FLUM changes and 
effectively constitute the application of 
those existing policies to the property 
subject to the amendment. See Snyder, 
627 So. 2d at 474 (concluding that site- 
specific rezonings as the application of 
policy rather than the formulation of 
policy). 

389 See id. (distinguishing between com- 
prehensive rezonings which are legisla- 
tive in nature and site-specific rezonings 
which are quasi-judicial in nature). 

40 Cf Yusem, 690 So. 2d at 1295 (find- 
ing support for the application of the 
“fairly debatable” standard of review in 
a judicial “appeal” of the local 
government’s decision on a plan amend- 
ment in the application of that same 
standard in administrative challenges to 
the Department of Community Affairs’ 
compliance determination). 

41 See id. (noting that the bright-line 
rule adopted by the court “further[ed] 
the proper administration of justice in 
Florida”). 
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he award of fees in family 
law matters is a rapidly 
evolving legal issue. Much 
has changed, although 
admittedly much remains the same. 
Currently, it is an awareness of the 
nuances in the law that make the 
difference. Although need and abil- 
ity to pay are always the starting 
point in fee shifting matters, this 
mantra does not resolve all issues. 
It is the nuances that this overview 
seeks to impart. By mastering these 
nuances, the practitioner will ad- 
vance the client’s cause in recover- 
ing or defending against fee awards, 
and, in the process, the practitioner 
will enhance the ability to collect a 
reasonable fee from the opposing 
party and from the practitioner’s 
own client. 


Results Really Do Matter 

Remember James Fox Miller’s in- 
sightful columns on fees way back 
in 1991? The essential theme of the 
two columns was that billable hours 
are the curse of the legal profession. 
Mr. Miller reasoned that billable 
hours are a curse because they cre- 
ate a misdirected focus on how 
many hours are put into a matter, 
rather than the fact that it is what 
is put into each hour that really 
matters. 

Last year, the Florida Supreme 
Court, in Rosen v. Rosen, 696 So. 2d 
697 (Fla. 1997), came to a similar 
conclusion. In the most important 
family law decision since Canakaris 
v. Canakaris, 382 So. 2d 1197 (Fla. 
1980), the Florida Supreme Court 
in Rosen resolved the conflict in the 
districts and held that a trial court 


Family Law 


Family Law Fees—The High Points 
and the Current State of the Law 


by Mark A. Sessums 


The recovery of 
fees, or the 
successful defense 
of an application for 
fees, can go a long 
way toward creating 
a happy client at 
the conclusion of 
your case. 


can use a “results obtained” or “pre- 
vailing party” standard in award- 
ing attorneys’ fees and costs.' The 
Rosen court ruled that need and 
ability to pay still are the primary 
elements in determining entitle- 
ment to, and the amount of, any at- 
torneys’ fees and costs award in 
Florida. Having said that, however, 
the Florida court ruled that all rel- 
evant circumstances are to be con- 
sidered by the trial court in award- 
ing fees and costs pursuant to F‘S. 
§61.16,? inclusive of: 

the scope and history of the litigation; 
the duration of the litigation; the mer- 
its of the respective positions; whether 
the litigation is brought or maintained 
primarily to harass (or whether a de- 
fense is raised mainly to frustrate or 


stall); and the existence and course of 
prior or pending litigation.* 


In awarding fees in family law 
matters, the trial court first is to 
determine the lodestar, or the rea- 
sonable number of hours times the 
reasonable hourly rate, as a start- 
ing point in determining a reason- 
able fee.* Then, the trial court is to 
consider all the circumstances sur- 
rounding the suit in determining 
the ultimate award of fees pursu- 
ant to FS. §61.16.° If the action is 
frivolous, the request for fees may 
be denied altogether.® The Florida 
Supreme Court emphasized that 
trial judges would have “wide lee- 
way to work equity” in awarding 
fees in family law cases.’ 

Obviously, Rosen is of immense 
import. The family law practitioner 
who best serves his or her client will 
be even more mindful of the trial 
judge’s ability to assess the overall 
reasonableness of the fee request at 
the conclusion of the case. The case, 
therefore, should be quickly as- 
sessed, settlement offers should be 
made quickly, and the efficacy of 
discovery should be considered at 
the onset, all with this standard in 
mind. The party with the greater 
financial resources should be even 
more mindful of this standard, and 
seek to minimize the client’s expo- 
sure to fees by streamlining the liti- 
gation, and searching for methods 
to resolve the case without undue 
expense. 

Rosen is simply another aspect of 
the trend in family law matters 
which seeks to reduce unnecessary 
fees and costs. Witness the Wrona 
v. Wrona, 592 So. 2d 694 (Fla. 2d 
DCA 1991), decision when it noted 
that “trial courts should understand 
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that they have authority to take 
steps designed to avoid needless 
expense during a divorce proceed- 
ing ....”° The Wrona court ruled that 
one method trial courts can use to 
punish the party causing avoidable 
litigation expenses is to take such 
expenses into account in awarding 
attorneys’ fees and costs at the con- 
clusion of the matter.’ Obviously, 
Wrona is simply a foreshadowing of 
Rosen. 

Likewise, in Dralus v. Dralus, 627 
So. 2d 505 (Fla. 2d DCA 1993), the 
Second District Court of Appeal 
ruled that a litigant “cannot be re- 
quired to pay all or part of an un- 
reasonable fee.”'® In reversing an 
award of attorneys’ fees and costs, 
the Dralus court noted that “[t]he 
case presented no serious financial 
issues and no new or unique issues 
of law.”"! Again, the same type of 
result seen in Rosen. Thus, the re- 
sults expected should be examined 
with a critical eye every step of the 
way in a family law matter. 


The Big Picture Matters— 
Effect of Disparity in 
income, Assets on Award 
The purpose of FS. §61.16 is to en- 
sure that each party has a similar 
ability to obtain competent legal 
counsel.” If the parties have an 
equal ability to pay fees and costs 
(and, parenthetically, no other Rosen 
equity is present), it is error to 
award either party fees and costs 
from the other.’ If a substantial dis- 
parity in income or assets exists 
(and, parenthetically, no other Rosen 
equity is present), it is error not to 
award 100 percent of fees and 
costs.'* Having said this, however, it 
is error to award 100 percent of fees 
based solely on disparity in income 
if a party receives a substantial 
award of assets. If the trial court’s 
equitable distribution and support 
awards have roughly equalized the 
parties’ relative financial circum- 
stances, the parties each have a 
similar ability to pay their attor- 
neys’ fees and costs, and any award 
is error.’® Consequently, it is the 
overall financial circumstances of 
the parties that is paramount, and, 
if these overall financial circum- 


The Florida 
Supreme Court ruled 
that the standard 
for an award of 
temporary fees is 
the same as for an 
award of fees at the 
conclusion of the 
proceedings. 


stances are substantially equal, an 
award of fees and costs is error (and 
if they are not substantially equal 
it is error to deny a fee and costs 


Temporary Fees Under Same 
Standard as Permanent Fees 

In Nichols v. Nichols, 519 So. 2d 
620 (Fla. 1988), the Florida Su- 
preme Court ruled that the stan- 
dard for an award of temporary fees 
is the same as for an award of fees 
at the conclusion of the proceed- 
ings.'* Thus, it is error for the trial 
court to award only a partial award 
of the temporary fees and costs nec- 
essary as it indefinitely postpones 
compensation to the impecunious 
spouse.'® The temporary award 
must be consistent with the evi- 
dence adduced, and the trial court 
cannot ignore uncontradicted evi- 
dence.” Thus, if the evidence justi- 
fies a temporary award of fees to 
your client, you should move for the 
award as soon as you know enough 
about the case to cogently set forth 
a roadmap to the trial court as to 
why the temporary fees are needed. 


Detailed Time 
and Cost Records 

It is essential that detailed time 
slips and cost records make sense, 
as you can only recover actual time 
and costs from an opponent.”! Keep 
these records with the consideration 
that some day a trial court or an 
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appellate court may actually review 
them in detail.” 


Travel Time to 
Outlying Communities 

You can recover travel time to 
outlying communities if the client 
had a reasonable reason for select- 
ing counsel from another commu- 
nity.”* 


Charging Lien Provision 
in Retainer Agreement 

To ensure you are ultimately paid, 
put a charging lien provision in your 
retainer agreement.”* 


Request to Tax Costs 

FES. §61.16 authorizes the award 
of a broader scope of costs than un- 
der the statewide uniform guide- 
lines for taxation of costs in civil 
actions.” 


Pre-judgment and Post- 
judgment Interest Accrual 

Attorneys’ fees and costs accrue 
interest from the date of entitlement 
determination and not from date of 
award, and post-judgment interest 
accrues on the pre-judgment 
amount.” 


Expert Fees 
Expert fees are recoverable as a 
taxable cost.’ 


Client Deductibility of Fees 
Generally, the attorneys’ fees and 
costs for obtaining a divorce are not 
deductible, as they are personal ex- 
penses.”* Any fees incurred related 
to obtaining tax advice are deduct- 
ible.” Also, the fees related to the 
production or collection of income, 
including those related to obtaining 
an alimony award or collecting ali- 
mony arrearages, are deductible.” 


Contingency Fees 

The judiciary reads Florida Rule 
of Professional Conduct 4-1.5(f)(3)*" 
restrictively to prohibit contingency 
fees in any dissolution of marriage 
matter even though this is not what 
the express language of the rule pro- 
hibits.*” The better practice, if your 
talents justify substantial fees, is to 
charge nonrefundable retainers and 
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predetermined fees in excess of 
hourly rates upon the occurrence of 
specific circumstances, i.e., bonus of 
specific amount in the event case is 
settled prior to trial or subsequent 
to trial.** 

Family law matters typically in- 
volve a high degree of tension. Mind- 
fulness of the above-referenced 
rules of law can assist in reducing 
that tension to some degree as it 
ensures that both you and your cli- 
ent are not left with unfulfilled fee 
expectations at the conclusion of the 
case. The recovery of fees, or the suc- 
cessful defense of an application for 
fees, can go a long way toward cre- 
ating a happy client at the conclu- 
sion of your case. Thus, remember 
above all else that results do count, 
and be ever mindful of the other 
nuances referenced above along the 
way. UO 


' Rosen, 696 So. 2d at 698. 

2 The material language of Fa. Star. 
§61.16 is: “The court may from time to 
time, after considering the financial re- 
sources of both parties, order a party to 
pay a reasonable amount for attorney’s 
fees, suit money, and the cost to the other 
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ing enforcement and modification pro- 
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construed to achieve the statutory man- 
date of achieving equity. Fia. Star. 
§61.011. 

3 Rosen, 696 So. 2d at 700 (emphasis 
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page 700; Cibula v. Cibula, 578 So. 2d 
519 (Fla. 4th D.C.A. 1991) (fees and costs 
awarded former wife for nonmeritorious 
modification action filed by former hus- 
band); Mettler v. Mettler, 569 So. 2d 496, 
498 (Fla. 3d D.C.A. 1990) (fees may be 
allocated to discourage “vexatious” liti- 
gation); Meloan v. Coverdale, 525 So. 2d 
935 (Fla. 3d D.C.A. 1988), rev. den., 535 
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Jaffee v. Jaffee, 394 So. 2d 443 (Fla. 3d 
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agreement waiving such claims). 

* Rosen, 696 So. 2d at 701; see Florida 
Patient’s Compensation Fund v. Rowe, 
472 So. 2d 1145 (Fla. 1985). 

5 Rosen, 696 So. 2d at 701. 

8 Wrona, 592 So. 2d at 697. 
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10 Dralus, 627 So. 2d at 506-08. 

1 Td. at 506. 

2 Canakaris, 382 So. 2d at 1204. 

13 Waters v. Waters, 461 So. 2d 976 (1st 
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14 Nisbeth v. Nisbeth, 568 So. 2d 461 
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Lochridge, 526 So. 2d 1010, 1012 (Fla. 
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513 So. 2d 1360 (Fla. 2d D.C.A. 1987). 

'5 Stoler v. Stoler, 679 So. 2d 837 (Fla. 
2d D.C.A. 1996); Green v. Green, 646 So. 
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16 Platzer v. Platzer, 626 So. 2d 690 (Fla. 
4th D.C.A. 1993); Murray v. Murray, 598 
So. 2d 310 (Fla. 2d D.C.A. 1992); 
Kirkland v. Kirkland, 618 So. 2d 295 
(Fla. lst D.C.A. 1993); Benekos v. 
Benekos, 557 So. 2d 942 (Fla. 2d D.C.A. 
1990). 

17 See Straley v. Frank, 585 So. 2d 334 
(Fla. 2d D.C.A. 1991); Stagman v. 
Fontenot, 532 So. 2d 44 (Fla. 1st D.C.A. 
1988); Nisbeth v. Nisbeth, 568 So. 2d 461 
(Fla. 3d D.C.A. 1990). 

'8 Nichols, 519 So. 2d at 622. 

19 Martin v. Martin, 611 So. 2d 1357 
(Fla. 4th D.C.A. 1993); Dussich v. 
Dussich, 449 So. 2d 395 (Fla. 4th D.C.A. 
1984). 


20 Fitterman v. Fitterman, 502 So. 2d 8 
(Fla. 4th D.C.A. 1986). 

"1 Safford v. Safford, 656 So. 2d 485 
(Fla. 2d D.C.A. 1994); Dralus v. Dralus, 
627 So. 2d 505 (Fla. 2d D.C.A. 1993); 
Haines v. Sophia, 711 So. 2d 209 (Fla. 
4th D.C.A. 1998). 

22 See generally Haines, 711 So. 2d 209. 

23 Wright v. Wright, 577 So. 2d 1355 
(Fla. 1st D.C.A. 1991); but see Chandler 
v. Chandler, 330 So. 2d 190 (Fla. 2d 
D.C.A. 1979) (travel time not recover- 
able). 

*4 See generally Sinclair, Louis, Siegel 
Heath, Nussbaum & Zavertnik v. Rojas, 
529 So. 2d 749 (Fla. 3d D.C.A. 1988). 

5 Stoler, 679 So. 2d 837; Payne v. Payne, 
481 So. 2d 551 (Fla. 2d D.C.A. 1986). 

26 Quality Engineered Installation, Inc. 
v. Higley South, Inc., 670 So. 2d 929 (Fla. 
1996); Stoler, 679 So. 2d 837. 

27 Traveiso v. Traveiso, 474 So. 2d 1184 
(Fla. 1985). 

28 T.R.C. §262. 

29 T.R.C. §212(3); Rev. Rul. 72-545. 

30 T.R.C. §212(1); for an excellent gen- 
eral treatise on tax issues see M. 
FRUMKES AND R. STEINBERG, FLORIDA Dt1- 
VORCE TAXATION Mabe Easy (West 1983). 

31 R. Pror. Conpuct 4-1.5(£)(3) pro- 
vides: “[A] lawyer shall not enter into an 
arrangement for, charge or collect ... any 
fee in a domestic relations matter, the 
payment or amount of which is contin- 
gent upon the securing of a divorce or 
upon the amount of alimony or support, 
or a property settlement in lieu thereof.” 
Query how charging a contingency fee 
in a domestic relations matter when ali- 
mony is not an issue is triggered by the 
above-cited rule. 

32 See King v. Young, Beckman, Berman 
& Karpf, 709 So. 2d 572 (Fla. 3d D.C.A. 
1998). 

33 Nonrefundable retainers, however, 
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Universit 


Entertainment, Arts and Sports Law 


Liability 


in Florida When Coaches 


Refer Student Athletes to Sports Agents 


he star running back at 
State U. is the leading 
rusher in the nation dur- 
ing his sophomore year 
and is projected by professional 
scouts and sports experts to be a top 
10 pick in the National Football 
League (NFL) draft after his senior 
year. The head football coach at 
State U. refers the star running 
back to a professional sports repre- 
sentative (“sports agent”). The 
coach is financially compensated by 
the sports agent for the referral. 
Because of the sports agent’s shady 
representation, the star running 
back violates national intercolle- 
giate athletic regulations, which 
cause his intercollegiate eligibility 
to be revoked. Thereafter, the star 
running back enters the NFL draft 
after his sophomore year and is 
picked in the second round. Conse- 
quently, the star running back loses 
millions of dollars in potential earn- 
ings as a result of being picked in 
the second round. The star running 
back initiates a lawsuit against 
State U. alleging that the univer- 
sity had a special duty to protect 
student athletes from the actions of 
the coach. 

In the modern era of intercolle- 
giate sports, the complexities and 
pressures invoived in achieving suc- 
cess on the athletic field and in the 
classroom contributes to the forma- 
tion of a special relationship be- 
tween the university and the stu- 
dent athlete. Specifically, the 
university and its athletics staff are 
obligated to ensure that student 
athletes are afforded tangible, aca- 
demic benefits! after graduation. 


A Fiduciary Approach 


by Michael L. Buckner 


The unique position 
of student athletes 
on campuses 
supports labeling 
the university and 
student athlete 
relationship as 
special or fiduciary. 


Also, university-sponsored intercol- 
legiate athletic competitions pro- 
vide student athletes a forum to 
develop their athletic talents for 
potential professional sports ca- 
reers.” The unique position of stu- 
dent athletes on university cam- 
puses, therefore, supports labeling 
the university and student athlete 
relationship as special or fiduciary. 
Consequently, the increase in tele- 
vision revenues from and the over- 
all commercial exposure of intercol- 
legiate sporting contests in this 
country® may warrant judicial pro- 
tection of student athletes’ intercol- 
legiate eligibility, professional 
sports career aspirations, and earn- 
ings from a university’s breach of 
its fiduciary duty. 


Referral of Student Athletes 

to Sports Agents by Staff 
The selection of a sports agent 

has a major influence on a student 


athlete’s professional sports career 
aspirations and earnings. A practice 
involving a university’s athletics 
staff and sports agents can threaten 
those aspirations and potential 
earnings, however, and may trigger 
the protection of student athletes 
under various legal principles in 
Florida courts. Sports agents have 
increasingly accepted as clients stu- 
dent athletes referred by an athlet- 
ics staff member or representative 
(e.g., head coach, faculty member, 
booster) of a college or university 
for compensation (e.g., cash).* For 
example, in exchange for compen- 
sation, some college coaches have 
either permitted only one sports 
agent to speak with all of the stu- 
dent athletes on the coach’s team 
or directed or “referred” student 
athletes to only one sports agent.°® 

This system of “agent referrals” 
is prohibited by the National Col- 
legiate Athletic Association 
(NCAA)* and the laws of several 
states,’ including Florida.* The pur- 
pose of this article, however, is not 
to discuss the regulatory or statu- 
tory prohibitions on agent referrals. 
Simply, these regulations and laws 
were not specifically designed to 
provide student athletes standing 
to sue academic institutions for 
damages to their intercollegiate eli- 
gibility, professional sports career 
aspirations, and earnings. Under 
the present statutory scheme, con- 
versely, universities may sue viola- 
tors of Florida’s agent law for dam- 
ages to the institution’s revenues 
from media coverage of a sports con- 
test, right to grant athletic scholar- 
ships, right to recruit an athlete, or 
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ability to participate in postseason 
athletic competition.’ 

The extension of fiduciary theory 
to the intercollegiate sports context, 
therefore, provides student athletes 
a potential legal avenue to protect 
their intercollegiate eligibility, pro- 
fessional sports career aspirations, 
and earnings. Indeed, athletics staff 
members who practice agent refer- 
rals expose a university to civil li- 
ability under this theory. The recent 
trend in lawsuits filed by student 
athletes against universities for 
damages suffered during their par- 
ticipation in intercollegiate athlet- 
ics should stand as a luminous 
warning to academic institutions.'° 
Naturally, it will be a matter of time 
before a student athlete successfully 
argues for the application of fidu- 
ciary theory to the university and 
student athlete context. For in- 
stance, liability under a fiduciary 
theory may attach to the university 
if the sports agent to whom the stu- 
dent athlete was referred commits 
malpractice or involves the student 
athlete in a scandal, regulatory in- 
fraction, or criminal violation. Un- 
der these circumstances, a student 
athlete normally loses eligibility to 
compete in intercollegiate athletics. 
As a result, the ineligible student 
athlete must enter prematurely into 
the applicable professional sports 
league draft. For most student ath- 
letes destined to play professionally, 
entering into the draft prematurely 
means the loss of millions of dollars 
in earnings or the inability to secure 
a guaranteed professional sports 
contract.'! Therefore, the university 
may have a fiduciary duty, and cor- 
responding liability, to protect a stu- 
dent athlete from harm when a stu- 
dent athlete is referred to a sports 
agent for compensation. 


Definition of 
Fiduciary Relationship 

A fiduciary relationship arises 
where one party places its trust and 
confidence in a dominant party.'” 
The Second District Court of Appeal 
in Prescott v. Kreher, 123 So. 2d 721 
(Fla. 2d DCA 1960), for instance, 
held that a fiduciary relationship 
generally exists where 


Florida law imposes 
on the more powerful 
party (the fiduciary) 
a duty to act for the 
benefit of the 
principal in all 
matters relevant to 
the relationship. 


a confidence is reposed and, on the other 
side, there is the resultant superiority 
and influence. . .. The relation need not 
be legal but may be moral, social, do- 
mestic, or purely personal. Thus, the 
term, “fiduciary” or “confidential” rela- 
tion as defined is a very broad one. Such 
a relation has been said to exist and to 
suffice as a predicate for relief in all 
cases wherein confidence has been re- 
posed and betrayed.'® 


Under this general rule, particu- 
lar relationships, including husband 
and wife," principle and agent,’ 
trustee and beneficiary,'* attorney 
and client,'’ physician and patient,'® 
guardian and ward,'® and minister 
and parishioner,” have been held by 
courts to be fiduciary relationships 
under Florida law. Fiduciary rela- 
tions also can emerge, as a matter 
of fact, from other types of relation- 
ships.”' In instances when a fidu- 
ciary relationship exists, Florida law 
imposes on the more powerful party 
(the fiduciary) a duty to act for the 
benefit of the principal in all mat- 
ters relevant to the relationship.” 


Fiduciary Relationships 
in Collegiate Sports 

In the context of intercollegiate 
athletics, the nature of the univer- 
sity and student athlete relation- 
ship supports the protection of stu- 
dent athletes’ intercollegiate 
expectations and potential benefits 
from a professional sports career.” 
Although no Florida court has ruled 
that a college or university owes a 
fiduciary duty to its student ath- 
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letes,** the lack of judicial recogni- 
tion should not deter academic insti- 
tutions from recognizing and protect- 
ing against the potential legal 
obligations arising from this type of 
relationship. Moreover, the extension 
of the fiduciary concept to the univer- 
sity and student athlete relationship 
could be imposed by Florida courts to 
maintain the law’s relevance with the 
evolving and complex world of inter- 
collegiate athletics.” 

Application of fiduciary concepts 
in the intercollegiate sports context 
is supported by several scholars and 
commentators. One scholar noted 
that “the law of fiduciary obligation 
has developed through analogy to 
contexts in which the obligation con- 
ventionally applies.” Under this 
methodology, scholars and commen- 
tators have identified several fac- 
tors inherent in the university and 
student athlete relationship that 
warrant the application of fiduciary 
concepts to this special relation- 
ship.”’ One commentator, for example, 
opined that “[t]he most prominent of 
these factors is the dominance and 
control which a university exercises 
over the lives of student athletes.” 
Interestingly, the Colorado Supreme 
Court in University of Colorado uv. 
Derdeyn, 863 P.2d 929 (Colo. 1993), 
noted the tremendous influence that 
a university exerts over its student 
athletes: “[Student athletes] submit 
to extensive regulation of their on- 
and off-campus behavior, including 
maintenance of required levels of aca- 
demic performance, monitoring of 
course selection, training rules, man- 
datory practice sessions, diet restric- 
tions, attendance at study halls, cur- 
fews, and prohibitions on alcohol and 
drug use.””° 

The Derdeyn court, relying on the 
testimony of a director of athletics, 
also looked at the level of dominance 
college coaches have over student 
athletes: “[S]ome coaches within 
their discretion impose curfews; 
that athletes are required to show 
up for practice; that athletes are ‘ad- 
vised. . . on what they should take 
for classes’; that ‘we have a required 
study hall in the morning and in the 
evening’; and that it is ‘fair to say 
that the athletes are fairly well 


4 
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regulated.”*° 

Accordingly, college coaches de- 
velop a special influential relation- 
ship with student athletes based on 
trust and dependence because of the 
multiple roles coaches play in student 
athletes’ lives.*' Consequently, an aca- 
demic institution, through its coaches, 
has a dominant role into and control 
over the lives of student athletes that 
creates a special, or fiduciary, rela- 
tionship.” The fiduciary nature of the 
relationship, therefore, gives the uni- 
versity the responsibility to carry out 
the reasonable expectations of stu- 
dent athletes.** 


University’s Fiduciary Duties 

If Florida courts begin to apply fi- 
duciary concepts in the intercollegiate 
athletics context, colleges and univer- 
sities need to become more aware of 
their fiduciary duties if athletics staff 
members improperly refer student 
athletes to sports agents for compen- 
sation. Simply, the existence of a uni- 
versity and student athlete fiduciary 
relationship involves the imposition 
of the highest standard of duty im- 
plied by law.** 

The scope of this special duty can 
be defined through analogy from 
cases where courts have acknowl- 
edged the special duty universities 
owe to their students in other circum- 
stances. The U. S. Court of Appeals 
for the Third Circuit in Kleinknecht 
uv. Gettysburg College, 989 F.2d 1360 
(3d Cir. 1993), held that a special re- 
lationship existed between a college 
and a student athlete that was suffi- 
cient to impose a duty of reasonable 
care on a college.* 

Florida has imposed a duty on 
universities to protect their stu- 
dents in limited situations. The 
Fourth District Court of Appeal in 
Gross v. Family Services Agency, Inc., 
716 So. 2d 337 (Fla. 4th DCA 1998), 
held that a university had a duty to 
students to use ordinary care in pro- 
viding educational services and pro- 
grams.” In particular, the Gross 
court concluded that “[w]hile a per- 
son or other entity generally has no 
duty to take precautions to protect 
another against criminal acts of 
third parties, exceptions to this gen- 
eral rule have emerged, including 


the ‘special relationships’ excep- 
tion.”*” 

Universities also are liable under 
other theories of negligence, includ- 
ing negligent hiring, retention, and 
supervision of employees (i.e., athlet- 
ics staff).** Therefore, the existence of 
a special relationship between a uni- 
versity and its students imposes a cor- 
responding duty of care.*® 

Florida courts also have imposed 
a duty on public schools to super- 
vise students placed within its 
care.*° In these cases, the courts 
have held that “a negligent failure 
to act in carrying out this duty of 
the school is actionable.” In carry- 
ing out the supervisory duty, a 
school, and its officials and teach- 
ers, “must use the degree of care 
‘that a person of ordinary prudence, 
charged with the duties involved, 
would exercise under the same cir- 
cumstances.”* A breach of this duty, 
furthermore, exposes a school to li- 
ability for “reasonably foreseeable 
injuries caused by the failure to use 
ordinary care.”*? The supervisory 
duty in Florida is based on the no- 
tion that the school is partially 
standing in place of the student’s 
parents.** 

Similarly, the university has two 
primary duties to student athletes 
under a fiduciary relationship. First, 
the university has an implied duty 
to limit institutional conduct that 
unreasonably interferes with the 
student athletes’ ability to develop 
and participate athletically.* For 
example, arbitrary and capricious 


conduct that interferes with an op- 
portunity for student athletes to 
participate in intercollegiate athlet- 
ics would be precluded under this 
duty.** Second, institutional conduct 
which promotes its interests ahead 
of that of the student athlete, is pro- 
hibited under this duty.*’ The refer- 
ral of student athletes to sports 
agents by athletics staff for compen- 
sation specifically would be prohib- 
ited under this duty because of the 
coach’s conflict of interest. 


University Liability 
for Recommending 
Sports Agents 

Colleges and universities may be li- 
able in a breach of fiduciary duty 
lawsuit if a sports agent, with whom 
an athletics staff member refers stu- 
dent athletes, damages a student 
athlete’s professional sports career 
aspirations and earnings. Florida 
appellate courts have yet to rule on 
the validity of student athletes’ 
property interests in intercollegiate 
eligibility or prospective profes- 
sional sports earnings.** Courts 
from other jurisdictions, however, 
are increasingly finding that stu- 
dent athletes have a protected prop- 
erty interest in their intercollegiate 
eligibility and prospective profes- 
sional sports earnings.*® The federal 
district court in Hall v. University 
of Minnesota, 530 F. Supp. 104 (D. 
Minn. 1982), for example, held that 
a student athlete’s opportunity to be 
drafted in the second round of the 
National Basketball Association 
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draft was a private interest and, as 
such, protected by the United States 
Constitution.” In particular, the 
Hall court concluded that a student 
athlete “would suffer a substantial 
loss if his career objectives were im- 
paired.”*' The Hall decision stands 
in contrast to decisions of courts in 
other jurisdictions, which held that 
student athletes do not have a pro- 
tected property interest in either 
participating in intercollegiate ath- 
letics or future professional sports 
earnings.” These holdings were 
based on the belief that future pro- 
fessional sports earnings, for in- 
stance, were “too speculative” to con- 
stitute a property interest.** 
However, a student athlete’s future 
professional sports earnings can be 
ascertained more accurately today 
due to the sports industry’s use of 
sophisticated scouting techniques 
and projections and professional 
sports leagues’ imposition of rookie 
salary caps.** 

A student athlete’s injury from a 
referred agent’s malpractice be- 
comes more meritorious in a breach 
of fiduciary duty claim, therefore, if 
Florida courts adopt the Hall analy- 
sis. Under such a claim, a college or 
university may be liable to compen- 
sate a former student athlete for all 
earnings “lost” as a result of the 
sports agent’s malpractice or im- 
proper dealings. 


Conclusion 

As sports agents strive to find al- 
ternate ways to solicit and secure stu- 
dent athletes, colleges and universi- 
ties must become aware of any 
activity by athletics staff that may 
impose liability on the institution. 
Although Florida courts have not spe- 
cifically recognized the existence of a 
fiduciary relationship between a uni- 
versity and a student athlete, the 
risks associated with sports agent 
referrals are too great for an academic 
institution to ignore. Accordingly, col- 
leges and universities should do the 
following to limit their liability: 

1) Conduct a general review of all 
university policies and guidelines on 
communications and dealings with 
sports agents, including rules per- 
taining to sports agent referrals, the 


recording of improper offers made 
by sports agents to student athletes, 
and the procedure to document 
agents properly signed by student 
athletes; 

2) Consult with legal counsel for 
the applicability of the Florida 
sports agent referral statute on cur- 
rent university policies; 

3) Compile and review a list of 
former student athletes and their 
sports agents and interview former 
student athletes on such list in or- 
der to identify any improper acts 
(i.e., possible referrals) committed 
by athletics staff; 

4) Implement sports agent educa- 
tion seminars for intercollegiate 
athletics staff and student athletes, 
and institute one-on-one meetings 
between “monetizable”® student 
athletes and an institutional staff 
member twice a year; and 

5) Incorporate questions regarding 
sports agent referrals in student ath- 
lete exit interviews, and promptly in- 
vestigate and report any impropriety. 

Prompt attention to this issue will 
limit an institution’s potential li- 
ability in Florida under fiduciary or 
other legal theories. O 
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HealthLaw 


11th Circuit Establishes Scienter Requirement for 
Violation of Medicare/Medicaid Anti-Kickback Statute 


n the recent case of United 

States v. Starks, 157 F.3d 833 

(11th Cir. 1998), for the first 

time the United States Court 
of Appeals for the 11th Circuit ar- 
ticulated its view on the degree of 
scienter, or guilty knowledge, re- 
quired before a defendant can be 
convicted of a violation of the Medi- 
care/Medicaid anti-kickback statute, 
42 U.S.C. §1320a-7b(b)(1) and (2) 
(the “anti-kickback statute”). The 
11th Circuit held that in order to 
sustain a conviction for violating the 
anti-kickback statute the govern- 
ment need only prove that the de- 
fendant had knowledge that his or 
her conduct was unlawful and need 
not prove that the defendant knew 
that the conduct specifically violated 
the anti-kickback statute. In doing 
so, the 11th Circuit followed the tra- 
ditional legal principle that igno- 
rance of the law is no excuse. 

The anti-kickback statute, which 
is §1128B(b) of the federal Social 
Security Act, makes it illegal for a 
person “knowingly” and “willfully” 
either to solicit or receive or to of- 
fer or pay “any remuneration di- 
rectly or indirectly, overtly or co- 
vertly, in cash or in kind” in 
connection with referrals of pa- 
tients or other goods and services 
covered by Medicare, Medicaid, 
CHAMPUS, or any other “federal 
health care program” as defined in 
42 U.S.C. §1320a-7b(f). A violation 
of the anti-kickback statute is a 
felony punishable by a maximum 
fine of $25,000 or imprisonment up 
to five years, or both. In addition, a 
conviction under the statute can 
lead to automatic exclusion from 
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the Medicare and Medicaid pro- 
grams. Moreover, the United States 
Department of Health and Human 
Services (HHS) may, regardless of 
a criminal conviction, exclude per- 
sons from the Medicare and Medic- 
aid programs if after an adminis- 
trative process they are found to 
have violated the anti-kickback 
statute, or it may impose civil mon- 
etary penalties for activities prohib- 
ited by the statute. The elements of 
a violation of the anti-kickback stat- 
ute that must be proved in a crimi- 
nal or civil case are the same, in- 
cluding the statute’s “knowingly” 
and “willfully” scienter require- 
ment. 

As originally enacted in 1972, the 
anti-kickback statute created a mis- 
demeanor offense and was limited 
in scope to prohibiting only kick- 
backs, bribes, and rebates in con- 
nection with the referral of Medi- 
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care or Medicaid patients or fur- 
nishing items or services reim- 
bursed by those programs. However, 
the statute was amended and made 
more complex over the ensuing 
years. In 1977 the Medicare and 
Medicaid Anti-Fraud and Abuse 
Amendments Act expanded the 
scope of the statute to prohibit any 
“remuneration,” whether direct or 
indirect, overt or covert, in cash or 
in kind, and the statute was up- 
graded to a felony. For the first time, 
statutory exceptions were enacted 
exempting bona fide discounts and 
employment arrangements from 
the scope of the statute. Thus, after 
the 1977 amendment the anti-kick- 
back statute prohibited a broader 
range of transactions beyond actual 
bribes, kickbacks, or rebates. The 
Omnibus Budget Reconciliation Act 
of 1980 (OBRA) modified the anti- 
kickback statute to require that the 
prohibited conduct be committed 
“knowingly” and “willfully.” The leg- 
islative history of OBRA shows that 
this change was made because Con- 
gress was concerned that a crimi- 
nal penalty could be imposed on an 
individual whose conduct, while 
improper, was inadvertent. In 1987, 
the Medicare and Medicaid Patient 
and Program Protection Act 
amended the anti-kickback statute 
further and directed HHS to pro- 
mulgate “safe harbor” regulations 
to specifically exclude certain types 
of commercial transactions or ar- 
rangements from the scope of the 
statute. The legislative history of 
the 1987 amendment indicates 
Congress’ concern with the breadth 
of the anti-kickback statute and the 
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uncertainty among health providers 
as to the types of transactions pro- 
scribed by the statute. The 1987 
amendment also gave HHS the au- 
thority to exclude violators of the 
anti-kickback statute from the 
Medicare and Medicaid programs. 
Finally, the Health Insurance Port- 
ability and Accountability Act of 
1996 amended the statute to allow 
HHS to issue advisory opinions re- 
garding whether a particular trans- 
action or arrangement is prohibited 
by the statute. 

In response to the Congressional 
mandate, HHS has issued “safe har- 
bor” regulations under the anti- 
kickback statute and a series of ad- 
visory opinions. A transaction or 
arrangement that meets each of the 
requirements of one of the “safe har- 
bors” will not be subject to a crimi- 
nal or civil penalty under the stat- 
ute regardless of the parties’ intent. 
However, a transaction or arrange- 
ment that does not fit within a “safe 
harbor’ is not necessarily a violation 
of statute but must be analyzed ac- 
cording to its facts on a case-by-case 
basis. 

The expansion of the scope of the 
anti-kickback statute in recent 
years as well as the promulgation 
of the “safe harbor” regulations has 
made that statute one of the more 
complex federal laws regulating the 
health care industry. Activities that 
are not per se illegal can fall within 
the ambit of the statute, and busi- 
ness transactions such as leases and 
joint ventures that would not be il- 
legal outside of the health care in- 
dustry can easily violate the anti- 
kickback statute if not structured 
properly. Thus, the degree of scienter 
that must be established by the gov- 
ernment to prove a violation of the 
anti-kickback statute can be a piv- 
otal element in a civil or criminal 
proceeding under that statute. 

Prior to Starks, three different fed- 
eral appellate courts had reached 
three different conclusions as to the 
meaning of the terms “knowingly” 
and “willfully” as used in the anti- 
kickback statute and the degree of 
scienter required for a violation. 

In the seminal case of Hanlester 
Network v. Shalala, 51 F.3d 1390 
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(9th Cir. 1995), HHS brought an 
administrative action to exclude a 
general partnership (the Hanlester 
Network), its partners, and several 
of its executive officers from partici- 
pating in the Medicare program and 
accused them of violating the anti- 
kickback statute in connection with 
the sale and operation of a series of 
limited partnership laboratories 
joint ventured with physician-inves- 
tors. On appeal from administrative 
and district court rulings in favor of 
HHS, the Ninth Circuit reversed. It 
held that in order to uphold a viola- 
tion of the anti-kickback statute the 
government must prove not only 
that the defendant knew that the 
statute prohibits offering or paying 
remuneration to induce patient re- 
ferrals, but also that the defendant 
engaged in the prohibited conduct 
with the intent to disobey that spe- 
cific statute. Although Hanlester 
was a civil case, its holding as to the 
required scienter is equally appli- 
cable to criminal cases. Thus, under 
the Hanlester standard a defendant 
cannot be convicted of a violation of 
the anti-kickback statute unless, at 
the time he or she committed the 
alleged act, the defendant knew that 
the activity violated that statute. 
Since it is often difficult to deter- 
mine in advance with certainty 
whether a particular transaction 
violates the anti-kickback statute, 
the Hanlester decision set a high 
degree of scienter. 


However, two subsequent federal 
appellate court decisions refused to 
follow Hanlester and ruled that a 
lower degree of scienter was suffi- 
cient to sustain a conviction under 
the anti-kickback statute. Both of 
these cases involved actual cash 
payments to providers in exchange 
for patient referrals and not the type 
of complex commercial transaction 
found in Hanlester. In the first deci- 
sion, United States v. Jain, 93 F.3d 
436 (8th Cir. 1996), cert. denied, 521 
US. __, 117 S. Ct. 2452, 138 L. Ed. 
2d 210 (1997), Dr. Jain, a psycholo- 
gist, had a letter agreement with a 
psychiatric hospital stating that he 
would be paid $1,000 per month for 
marketing services on behalf of the 
hospital. Government witnesses tes- 
tified at the trial that Dr. Jain did 
no marketing for the hospital and 
the payments by the hospital to Dr. 
Jain were in reality compensation 
for patient referrals he made to the 
hospital. Dr. Jain testified on his 
own behalf and admitted that he 
knew that receiving payments for 
patient referrals was illegal and 
wrong, but he denied that the pay- 
ments he received from the hospi- 
tal were for that purpose. Appar- 
ently there was no evidence that Dr. 
Jain specifically intended to violate 
the anti-kickback statute. The trial 
judge instructed the jury that good 
faith was a defense to the charges 
against the defendant, and he ex- 
plained in his jury charge that Dr. 
Jain acted in good faith if he be- 
lieved he was being paid for promot- 
ing the hospital and not for refer- 
ring patients to it. Nevertheless, the 
jury found Dr. Jain guilty of violat- 
ing the anti-kickback statute. 

On appeal the Eighth Circuit af- 
firmed Dr. Jain’s conviction. It held 
that proof that the defendant knew 
his conduct was “wrongful” was suf- 
ficient even if there was no proof 
that he knew that he was specifi- 
cally violating the anti-kickback 
statute or even had knowledge of 
that statute. Dr. Jain relied upon 
two United States Supreme Court 
decisions: Cheek v. United States, 
498 U.S. 192, 111 S. Ct. 604, 112 L. 
Ed. 2d 617 (1991) (“willful” require- 
ment in criminal tax statute not met 
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if defendant is not aware that his 
conduct violates the law); and 
Ratzlaf v. United States, 510 US. 
135, 114 S. Ct. 655, 126 L. Ed. 2d 
615 (1994) (applying Cheek to crimi- 
nal violation of federal Money Laun- 
dering Control Act and requiring 
that the government prove the de- 
fendant knew his activity violated 
the statute). Although recognizing 
that the anti-kickback statute was 
very broad in its scope and akin to 
the statutes involved in Cheek and 
Ratzlaf, the Eighth Circuit reasoned 
that the term “willfully” in the anti- 
kickback statute modified a series 
of prohibited acts rather than pun- 
ishing the willful violation of a spe- 
cific statute. 

In the second decision, United 
States v. Davis, 132 F.3d 1092 (5th 
Cir. 1998), the defendant was con- 
victed of two counts of violating the 
anti-kickback statute by making 
cash payments to physicians for 
Medicare patient referrals. Relying 
on Hanlester, Davis contended on 
appeal that his jury should have 
been instructed by the trial judge 
that a violation of the anti-kickback 
statute required not only knowledge 
on his part that his conduct was il- 
legal, but also knowledge of the spe- 
cific statute that his conduct vio- 
lated. The Fifth Circuit, however, 
read Hanlester narrowly, and rely- 
ing on dicta in that case it upheld 
Davis’ convictions. The Fifth Circuit 
held that to prove a violation of the 
anti-kickback statute, the govern- 
ment need only prove that the de- 
fendant had knowledge that the con- 
duct in question was unlawful and 
was committed with the specific in- 
tent to do something the law forbids, 
and it need not prove that the de- 
fendant had knowledge of the par- 
ticular law allegedly violated. 

The Jain and Davis courts both 
required a lesser degree of scienter 
than that required by the Ninth Cir- 
cuit in Hanlester, although the Jain 
court attempted to impose a higher 
degree of scienter than that imposed 
in regular criminal prosecutions. 
Thus, at the time of the Starks deci- 
sion, there was a split among the 
federal appellate courts as to the 
degree of scienter required to prove 
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a violation of the anti-kickback stat- 
ute. Put another way, the issue is 
whether the government must prove 
that the defendant committed the 
prohibited act intentionally or, in- 
stead, whether it must prove that 
the defendant knew the act violated 
the anti-kickback statute. 

The underlying facts in Starks 
presented the 11th Circuit with a 
clear case of criminal activity. An- 
drew Siegel was the president and 
owner of a drug treatment program. 
His program contracted with a hos- 
pital to operate a chemical depen- 
dency unit for pregnant women in 
exchange for a share of the 
hospital’s profits from the program. 
The hospital was a provider in 
Florida’s Medicaid program. In or- 
der to ensure a steady flow of pa- 
tients for his program, Siegel and 
his subordinates bribed Angela 
Starks and Barbara Henry, both of 
whom were employees of the Florida 
governmental agency known at that 
time as the Department of Health 
and Rehabilitative Services (HRS). 
As part of their HRS duties, Starks 
and Henry counseled pregnant 
women about drug abuse and re- 
ferred them for drug treatment. 
Siegel paid Starks and Henry $250 
for each patient they referred to his 
drug treatment program: $125 when 
a referred woman began the pro- 
gram and $125 after she had stayed 
in the program for two weeks. They 
were paid either in cash or by checks 
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falsely coded to cover up their true 
purpose, and the payments were 
delivered to them at locations away 
from their HRS office. In total, 
Siegel paid Starks and Henry ap- 
proximately $6,000 for the patients 
they referred to his program, and 
the hospital received approximately 
$323,000 in Medicaid payments for 
these same patients. Siegel, Starks, 
Henry, and one of Siegel’s employ- 
ees were convicted in the United 
States District Court for the Middle 
District of Florida of conspiracy to 
violate the anti-kickback statute 
and criminal violations of that stat- 
ute. At the close of the trial the judge 
instructed the jury by giving it the 
11th Circuit’s Pattern Jury Instruc- 
tion regarding the term “willfully” 
which defines that term to mean 
that the criminal activity was com- 
mitted voluntarily and purposefully, 
“with the specific intent to do some- 
thing the law forbids, that is with a 
bad purpose, either to disobey or 
disregard the law.” 

On appeal to the 11th Circuit, 
Starks and Siegel asserted, among 
other grounds, that there was re- 
versible error when the trial judge 
refused to instruct the jury that in 
order to be convicted of a violation 
of the anti-kickback statute the gov- 
ernment would have to prove that 
the defendants knew that their 
scheme to make and accept pay- 
ments for patient referrals violated 
that specific statute. Subsequent to 
the oral argument before the 11th 
Circuit in Starks, the United States 
Supreme Court decided the unre- 
lated case of Bryan v. United States, 
524 US. __, 118 S. Ct. 1939, 141 L. 
Ed. 2d 197 (1998), and the Bryan 
decision became the cornerstone of 
the 11th Circuit’s opinion in Starks. 

Bryan was convicted of violating 
a provision of the federal firearms 
law that makes it a crime to “will- 
fully” deal in firearms without a fed- 
eral license. The evidence in his case 
showed that Bryan did not have a 
federal license to deal in firearms; 
he used so-called “straw purchasers” 
in Ohio to acquire firearms that he 
could not have purchased himself; 
he removed the serial numbers from 
the guns; and he resold them in New 
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York City on street corners. This 
evidence, the Supreme Court con- 
cluded, was sufficient to prove that 
Bryan knew that his conduct was 
unlawful, but there was no evidence 
that he was aware of the federal law 
that prohibits dealing in firearms 
without a federal license. In his clos- 
ing instructions to the jury, the trial 
judge at Bryan’s trial explained the 
term “willfully” to mean that al- 
though the defendant must act with 
the intent to do something that the 
law forbids, the defendant need not 
be aware of the specific law or rule 
that his conduct may be violating. 
The Supreme Court, in what 
amounted to a five-to-three decision, 
upheld Bryan’s conviction. Accord- 
ing to the Bryan majority, a jury may 
find a defendant guilty of violating 
a criminal statute employing the 
term “willfully” if the government 
merely proves that the defendant 
“acted with knowledge that his con- 


duct was unlawful.” Bryan, 524 US. 
at __, 1188S. Ct. at 1945, 141 L. Ed. 
2d at 205-206. The majority opin- 
ion in Bryan also stated that the 
“willfully” requirement in the fed- 
eral firearms statute “does not carve 
out an exemption to the traditional 
rule that ignorance of the law is no 
excuse; knowledge that conduct is 
unlawful is all that is required.” 
Bryan, 524 US. at __, 118 S. Ct. at 
1947, 141 L. Ed. 2d at 208. 

In reaching its decision, the ma- 
jority in Bryan distinguished its 
prior decisions in Cheek and Ratzlaf 
holding that the term “willfully” in 
the federal tax law and anti-money 
laundering statute required a 
higher degree of scienter to be 
proved because, in their view, those 
cases “involved highly technical 
statutes that presented the danger 
of ensnaring individuals engaged in 
apparently innocent conduct... and 
require that the defendant have 


knowledge of the law.” Bryan, 524 
US. at __,118S. Ct. at 1946-47, 141 
L. Ed. 2d at 207. According to the 
Bryan majority, that danger was not 
present in a prosecution for a viola- 
tion of the federal firearms statute. 

In its opinion upholding Starks’ and 
Siegel’s convictions, the 11th Circuit 
first noted that the Bryan Court up- 
held a jury instruction on the term 
“willfully” that was “strikingly simi- 
lar” to the trial judge’s instruction at 
the conclusion of their trial. Starks, 
157 F.3d at 838 n.6. In the 11th 
Circuit’s view, the government had 
produced ample evidence, including 
the furtive methods by which Siegel 
remunerated Starks and Henry, from 
which the jury could have reasonably 
inferred that they were breaking the 
law, even if they may not have known 
that they were specifically violating 
the anti-kickback statute. Starks, 157 
F.3d at 839 n.8. 

Finally, the Starks court followed 
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the majority’s analysis in Bryan and 
refused to accept the argument that 
the term “willful” in the anti-kick- 
back statute was intended to create 
an exception to the principle that 
ignorance of the law is no excuse. 
The 11th Circuit distinguished the 
Ratzlaf-Cheek line of cases and said: 
Section 1320a-7b [the anti-kickback 
statute] is not a highly technical tax or 
financial regulation that poses a danger 
of ensnaring persons engaged in appar- 
ently innocent conduct. Indeed, the giv- 
ing or taking of kickbacks for medical 
referrals is hardly the sort of activity a 


person might expect to be legal... . 57 
F.3d at 838. 


The 11th Circuit thus concluded 
that the jury instruction on the term 
“willfully” given by the trial judge 
in Starks correctly stated the law, 
and the government was not re- 
quired to prove that Starks and 
Siegel knew that their activities vio- 
lated the anti-kickback statute. 

Starks is the first federal appel- 
late court to determine the scienter 
requirement for a violation of the 
anti-kickback statute after the Su- 
preme Court’s decision in Bryan. 
Although the Starks decision is sig- 
nificant for this reason, it also sup- 
ports the proposition that bad facts 
make bad law. Perhaps if the facts 
in Starks had not involved such bla- 
tant criminal activity but, instead, 
involved a complex commercial 
transaction like the one in Hanlester 
that is not per se illegal, the result 
would have been different. Pre- 
sented with the latter case, the 11th 
Circuit may have concluded that the 
anti-kickback statute is a highly 
technical statute, like the federal 
tax or money laundering statutes 
involved in Cheek and Ratzlaf, that 
poses a danger of capturing persons 
engaged in apparently innocent con- 
duct, and, therefore, requires a 
higher degree of scienter. 

The legislative history of the anti- 
kickback statute, including the Con- 
gressional mandate that HHS cre- 
ate “safe harbors” for that statute 
and the 1996 legislation permitting 
HHS to issue advisory opinions in- 
terpreting the statute, shows Con- 
gress’ concern for the scope of the 
anti-kickback statute. The legisla- 
tive history also gives support for 
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the proposition that the statute is a 
highly technical statute posing the 
danger of “ensnaring individuals 
engaged in apparently innocent con- 
duct” that concerned the Bryan ma- 
jority. Also giving support to this 
proposition are the voluminous 
pages of regulations issued by HHS 
in creating the “safe harbors” for 
that statute as well as HHS’ advi- 
sory opinions. Although rejected by 
the 11th Circuit in Starks, a valid 
argument can be made that the anti- 
kickback statute is more akin to the 
complex and highly technical crimi- 
nal statutes involved in Cheek and 
Ratzlaf than it is to the type of stat- 
ute involved in Bryan. 
Nevertheless, the law in the 11th 
Circuit now permits the government 
to prove a criminal or civil violation 
of the anti-kickback statute with the 
degree of scienter required in a gar- 
den variety criminal case rather 
than the higher degree of scienter 
required for a violation of the fed- 
eral tax laws or other complex white 
collar criminal statutes. A health 
care provider located in the 11th 
Circuit now can be convicted of a 
violation of the anti-kickback stat- 
ute, with all of its onerous conse- 
quences, without any proof that it 
specifically intended to violate that 
statute or even knew that the anti- 
kickback statute existed. Starks 
may thus encourage the government 
to prosecute more cases under the 
anti-kickback statute that do not 
involve per se illegal activities. Q 


I. Paul Mandelkern is of counsel 
to the Orlando firm of Lowndes, 
Drosdick, Doster, Kantor & Reed, PA., 
where his practice is concentrated on 
health care law. He received his law de- 
gree from Duke University in 1974 and 
an LL.M. in taxation from the Univer- 
sity of Florida in 1982. Mr. Mandelkern 
is a member of the Health Law Section 
and the bosrd of directors of the Florida 
Academy of Healthcare Attorneys. 

This column is submitted on behalf 
of the Health Law Section, Michael John 
Bittman, chair, and Robert C. McCurdy, 
editor. 
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Spotlight on Voluntary Bar Associations 


he Cuban American Bar 
Association (CABA) was 
established in Miami in 
1974 by a group of 20 or 
so Cuban attorneys adapting in a 
different culture. They depended on 
each other as resources to function 
in a foreign legal community. Today 
the organization functions very 
similarly to other voluntary bars in 
Florida, but CABA is different. A 
bond exists not evident in most or- 
ganized bars. 

Twenty-five years from its estab- 
lishment, the measure of that origi- 
nal bond is reflected when board 
member Eugenio Hernandez 
speaks of a trip to Guantanamo. In 
1994, Hernandez was part of a 
group of CABA attorneys who trav- 
eled to Cuba to expedite the legal 
rights of detained Cuban rafters 
caught in political limbo. The attor- 
neys contributed more than 5,000 
hours representing the refugees, 
pleading their cause before U.S. gov- 
ernment authorities and visiting 
Guantanamo to ensure they were 
receiving fair and adequate treat- 
ment. 

Sergio L. Mendez, installed as 
CABA’s president in February, was 
two years old when his family came 
over from Cuba and has firm roots 
in CABA. His father Luis, also an 
attorney, was one of the original 
founders of the association. Other 
founders include Mario P. Goderich, 


This article is written by Pat 
Stephens, voluntary bar liaison in the 
Bar’s Public Information Department. 


Cuban American Bar Association 
Marks 25th Year 


now a judge on the Third District 
Court of Appeal, and Carlos Benito 
Fernandez, father of Katherine 
Fernandez Rundle, Dade County 
state attorney. 

When discussing CABA, Mendez 
emphasizes an organization which 
keeps ever-present the value of liv- 
ing and participating in a demo- 
cratic society. From this perspective, 
it is easy to understand why CABA 
supports judicial elections, rather 
than merit retention, for state court 
judges. 

“We feel that members of the 
community should retain their 
right to elect the judiciary. We ac- 
knowledge that there are problems 
with the present election systems,” 
Mendez stated when sharing 
CABA’s position. “Reforms are in 
order, but those problems don’t 
merit abrogating the system as a 
whole.” 

The association feels lawyers and 
the media are responsible for ensur- 
ing the public is informed about the 
qualifications of competing judicial 
candidates. CABA will not endorse 
a candidate running for elective of- 
fice, choosing instead to provide 
voter education about the choices 
available. During the last judicial 
campaign, CABA’s board of direc- 
tors hired a marketing consultant 
to assist in the design of a vocifer- 
ous radio campaign aimed at en- 
couraging the public to vote for 
qualified, fair, and impartial judges. 

All members of the judiciary are 
also invited to present their positions 
at a judicial luncheon sponsored by 
CABA. Last year 68 judges and all 
the judicial candidates attended the 
well-established luncheon. 

A surprising factor is the associa- 


tion has no staff support, especially 
due to its size, being one of the 
larger voluntary bars in Florida 
with over 1,300 members. Mendez 
credits an organization built upon 
an active leadership; one that at- 
tracts members without conducting 
membership campaigns. CABA is 
“composed of lawyers from the com- 
munity who know our reputation, 
not just Cuban Americans,” he says. 

Members pay an annual dues fee 
of $60 and receive the quarterly 
newsletter, CABA Briefs. The full- 
color publication is edited by Miguel 
Rodez, who also serves as member- 
ship chair. 

Activities of the association in- 
clude an annual program in coop- 
eration with the National Hispanic 
Bar; a scholarship program for law 
students funded by an annual golf 
tournament; the “CABA Smoker,” a 
networking fundraiser honoring 
Cuba’s cigar-making tradition; and 
the pro bono project in conjunction 
with the Dade County Bar. Addi- 
tionally, Mendez is planning a ski 
trip to Colorado for the first time 
for interested members during his 
presidency. 

Former leadership is kept in- 
volved. The theme for last year’s in- 
stallation gala was “Homage to the 
Founders,” and featured Jeb Bush 
as the keynote speaker. Past CABA 
presidents make the final selection 
of the law school scholarships each 
year, choosing from students repre- 
senting Nova Southeastern Univer- 
sity, St. Thomas University School 
of Law, and the University of Mi- 
ami School of Law. 

Congratulations, CABA, on your 
25th year. Your founders have reason 
to be proud. 
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ADVANCED FUNDING 


= Resource Funding, we fund pending per- 
sonal injury lawsuits. If your client needs an 
interim cash advance while awaiting an in- 
surance settlement, we can help! Phone: 
(423) 968-3707, Fax: (423) 968-2553. 


ATTORNEY REFERRAL SERVICES 


= A-A-A Attorney Referral Service. Last 
month we referred over 9000 people to our attor- 
neys. Referrals for all legal categories. Florida/ 
Statewide. AAA Referral carries 100,000 Profes- 
sional Liability Insurance Mtg. Rule 4-7.8(4) re- 
quirements for Lawyers. Look for our ad in the 
Florida Bar Directory Annual and Martindale- 
Hubbell Yellow Pages. Call Now! 1-800-733-5342. 


= Save 50% on law books. Call National 
Law Resource. America’s largest law book 
dealer. All sets guaranteed excellent and 
up-to-date. Your satisfaction absolutely 
guaranteed. We _  buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E-mail: 
lawstuff@ aol.com. 


EXPERT WITNESS 


Accident 


@ Expert Review / Critique of Chiro- 
practic IME’s. Diplomate of the American 
Board of Quality Assurance and Utilization 
Review Physicians, as well as the Ameri- 
can Board of Forensic Examiners. John 
Campo, DC (813) 960-0565. 


/4NI:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 10,000 CASES FOR 


3,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 


Handwriting 


@ Forensic Document Examiner/ 
Handwriting Expert: Don Quinn, 4040 
Woodcock Drive, Suite 147, Jacksonville, 
FL 32207, (904)399-3300. Thirty years ex- 
perience in Federal and State Crime 
Laboratories. Qualified in Federal and 
State courts. Retired FDLE Document 
Examiner. 


Life Care Planning 


@ Life Care Solutions, Inc. Larry Lytle, 
2664 Frisco Dr., Clearwater, FL 33761 
(727)725-7723. Licensed Florida Occupa- 
tional Therapist, CLCP in progress. 


Medical-Legal Consultants 


= SP Medical-Legal Consultants, Inc. 
Steven Pliskow, M.D., F.A.C.0.G., Board 
Certified in OB-GYN. Available for chart 
review, depositions and expert testimony. 
Reasonable Rates. Other specialties 
available. Call (561) 790-5793. 


We are pleased to receive your calls. 


QUALITY SOFTWARE, Now For WINDOWS 


FoR WINDOWS 
You've got Windows installed because it’s 


easier to use. Now, switch to the Windows- 
based bankruptcy software that’s easier to use. 


Attorneys in every state prefer our program and the forms it produces. 


Call today for a 
FREE demo packet. 


1.800.492.8037 


Best Case SOLUTIONS, INC. 
600 Davis Street, Suite 201 
P.O. Box 32 

Evanston, IL 60204-0032 


| 
BEST 
SOLUTIONS J 


www. bestcase.com 
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Polygraph 


@ Certified Polygraph Examiner - 
Leonard G. Bierman, 150 South Pine Is- 
land Road, Suite 130, Ft. Lauderdale, FL 
33324, (954) 476-9200. 30+ years expe- 
rience, Bilingual capabilities, Responsive 
scheduling, Member American and Florida 
Polygraph Assns. Qualified in both State 
and Federal courts. 


Real Estate Litigation 


@ Expert Witness Real Property: 48 
years practice exclusively in Florida real 
estate law. Board Certified. AV rated. 
James L. Mack, 20185 E. Country Club 
Dr. # 607, Aventura, FL 33180 (305) 933- 
2266. 


REACH 


Lawyer Services 


Statistical Analysis and 
Computer Programming 


@ Statistical Analysis and Computer 
Programming: Litigation Support includ- 
ing graphs, text, & charts; Data Mining with 
analysis; Forecasting & Modeling with ex- 
planation; Custom Programming using 
SAS System® and other tools. Heidi 
Markovitz, P.O. Box 310157 Miami, FL 
33231 (305) 365-0439 voice, fax (305) 
374-8494, Simplysyst@ aol.com. 


Stockbroker Fraud/ 
Mismanagement 


@ Stockbroker Fraud / Mismanage- 
ment. Call us to talk over remedies avail- 
able to your clients who have securities 
account losses. Referral or co-counsel; 
expert witness affiliations. David McGee, 
Beggs & Lane, Pensacola, (850)432-2451. 


Toxicology 


= Chemical Toxicologist. Twenty-four 
years experience in Sampling and expert 
witness- industry, government and univer- 
sity research. Soc. of Toxicology, SETAC, 
American College of Toxicology. Dr. R.L. 
Lipsey, (904)398-2168. 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who have agreed to review your mal- 
practice case and, if it has merit, testify for you. 
Plaintiff or defense. 


THE ALTERNATIVE to typical referral services: 
we make full disclosures of our recruiting methods! 


Physicians for Quality 


-800-284-3627 


www.pfq/experts.com 


Ad Rates 


57,000 lawyers! 


$75.00 for the first 5 lines. $15 for 
each additional line. Payable in ad- 
vance. Approximately 45 charac- 
ters per line. A character is any let- 
ter, number, punctuation mark or 
space. 


Deadlines _ 


April 15 
July/Aug. May. 15 
October July. 15 


Send ad tet and ad run dates to: 


June 


David Francis 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(850) 561-5687 


Fax (850) 681-3859 
Display rates available. 


BUSINESS 
APPRAISALS 


Valuations of 
Interests in Closely-held Businesses 
and Intangible Assets 


Litigation 
e Estate and Gift Taxes 
e Mergers and Acquisitions 


PK&F 


PEED, KOROSS, 
FINKELSTEIN 
& CRAIN, PA. 


Certified Public Accountants 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 


(954) 760-9000 
(954) 760-4465 fax 
info@pkfccpa.com 
www.pkfccpa.com 


Michael A. Crain, CPA*/ABV 
Leroy Koross, CPA*, CVA 
(* regulated by State of Florida) 


Member firm of 
Financial Consulting Group, L.C. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $290 


(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $195 per International class 
COPYRIGHT - $155 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 

Arlington, VA 22201 

Phone: (703) 524-8200 

FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
Since 1957 
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Trust 


= Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United 
Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University 
of Pennsylvania. BS economics, dual 
major: finance/economics. Registered in- 
vestment advisor. Steve Stern, CFA, 161 
Crandon Bivd., #325, Key Biscayne, FL 
33149, (305) 374-8493. 


TRUCTURED SETTLEMENTS/ 
LOTTERIES 


@ Top dollar paid for insurance settle- 


ments, lottery winnings, notes, Law Firm 
Receivables and periodic payment con- 
tracts. Heartland Capital Funding, Inc., 
(800)897-9825. “Professional Annuity 


Inter-City Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquires Welcome 


Accident Reconstruction; Boating, PWC, Sailing & 
Maritime; Biomedical Injury Analysis; Construction 
Safety; Elevators/Escalators; Fires/Explosions; Flam- 
mability; Glass/Metal Fracture; Helmets; Ladders; 
Parks, Playgrounds, Amusements; Pollution-Air & Wa- 
ter; Safety/Electrical Engineering; Slips, Trips & Falls; 
Sports, Recreation, Aquatics; Toxic Exposure; Trans- 
portation, Tires; Highway Safety; Warning/Instructions 


(561) 745-7940 
FAX (561) 745-7939 
~PO.Box 
Jupiter, Florida 33468 


LEGAL RESEARCH & 
WRITING SERVICES 
A service for Atty’s by Atty’s 


Control your costs, have peace of mind that 
your special needs will be professionally 
prepared in a timely manner with competent 
analysis and conclusion. 

The latest authority guaranteed. 


_ LEGAL RESEARCH, Inc. 


Phone - Fax (954) 423 -9815 
E-Mail: legal-research@mindspring.com 


Web Site: www.legal-research-inc.com 


Funding for you and your client.” 
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West Group 33, Cover 4 


Reach over 60,000 
Lawyers with 
The Florida Bar 
News and 
The Florida Bar 
Journal 
Call Cassandra Dixon 
at (850) 561-5601 


or 


Bruce Congleton 


at (850) 561-5685 
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research power on the Web. research results you can trust. In a password-protected 
At westlaw.com” environment. 
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